- CLERK OR CIRCUIT COURT: Temporary military service does not
vacate office:

April 3, 1943 1[,(0 FILED

Honorable Bernard T. Flannery c;zr f??

Clerk of Circult Court
County Court House
Kansas City, llssouri

Dear Mr, Flannery:

The Attorney General wishes to acknowledge receipt
of your letter of April 1, 1943, in which you request an
opinion as follows:

"In view of the fact that I will be leav-
ing Kansas City within the next two weeks
for the Armed Forces, it 1s our desire to
have an opinion from your office pretain-
ing to the status of my term as Circuilt
Clerk.

The opinion is desired for our filles and
for the protectlion of my Chilef Deputy,

lir., James R, (Bob) Byrnes, whom I am leav-
ing in charge and to act 1n my stead.”

In your letter you fall to state by what method you
will enter the armed forces, whether by induction under the
Selective Lervice Law, by voluntary enlistment, by aceptance
of a temporary commission, or by reason of being on the re-
serve and called to active duty. This lack of informatlion
precludes our giving a positive and unqualified opinion up-
on the question asked. However, we are assuming that you
are entering the armed forces temporarily for the duration
of the exlsting emergency and are answering the question
on that assumption.

The question of what effect entrance into the armed
forces for the present emergencyhas upon the tenure and
title to an office has been passed upon twice by the Supreme
Court of thls State. The most recent case 1s the case of
State ex Inf, McKittrick vs, ade Wilson, reported in 186
Se. W. Heporter, (2nd) series at page 599. This case involved
the title to the office of Circult Clerk of Henry County.
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The elected clerk, John Wall, had entered the army under

the Selective Service Law and was stationed out-side of

the State of kKissouri. The GCovernor, deeming a vacancy to
exist by reason of such absence from the ttate, appointed

nade Wilson as Circult Clerk of Henry County, and this

office brought an ouster proceeding against VWilson charg-

ing him with usurping the office. It i1s desired to call to
your attention two brief quotations from this case, 1. c. 501:

"It is our judgment that Well did not
forfelt his office by being drafted in-
to the military service of his country.
This would be equally true if he had
volunteered for the duration, parti-
cularly in view of our universal mili-
tary service."

and the second one, l. c. 502, as follows:

"ie come to the conclusion that there
is nothing in the law, constitutional,
statutory or common, which requires
us to hold that Well has forfelted
his office by becoming & soldier in
the army. Therefore, the office was
not vacant and the appointment of
respondent was unauthorjized.”

If your entering into the armed service should be
under the Selective Service Law the Wilson case rules
specificglly.

The first case decided by the Supreme Court invol-
ving the question was the case of tState ex rel. KcGaughey
vs. Grayston, reported in volume 163 S. W. Reporter, (2nd)
serles, page 335, This case involved the title to the
office of Judge of the Circult Court of Jasper County. The
Honorable Hay Watson, one of the Judges of the Circult
Court of Jasper County, was also a Colonel in theellational
Guard. When the National Guard was called to actlve duty
by the Federal Government, Judge V.atson left the ttate of
Kissouri in cormand of his regiment. The members of the
bar of Jasper County, from time to time, elected a special
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Judge to sit for Judge "atson. This case was a prihibition
suit brought to prohiblt Charles M. Crayston, who haa been
elected Special Judge on one occasion, from holding ecourt.
The petition charged that the Special Judge had no jurls-
diction to try the case.,

The decision was written by Judge Douglas and from
the decislion in this case, attentlion is called tc the
following quotations from, l. e¢. 337 and from l. c. 338.

"Historically the "Militia" or "militiemen"
have been held to comprehend every temporary
citizen~scldler who in time of war or emer-
zency forsakes his civilian pursuits tc enter
for the duratlon the active military service
of his country. The term "militia" was not
used as restricted tc the National Guard.
Its early usage applied to each and every
able-bodied cltizen between the ages of 18
and 45, By our present Constitution it 1is
the same today.

Artlele XIV, fec. 4 of our Constitution ioc.
HeSe.A. provides: "No person holding an of-
fice of profit under the United States shall,
during his continuance in such office, hold
any office of profit under this tftate."

Vhen Judge Vatson was ordered into Federal
service as Colonel of the Kissouri Nationsl
Guard was he then "holding and office of pro-
fit under the United States" within the mean-
ing of this provision? It is our conclusion,
and we so declde, that this provision was
never intended tc apply and does not now apply
to the militiaman who enters the service of Lls
country in time of emergency or war.,"
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"Ihe separate identify of the militiaman as

distinguished from the professional soldler

who makes up the LHeguler Army was carried

on long after the adoption of this constitu-
tional provision and was recognized and
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ocbserved in the Civil T'ar and in the
lexican Border tervice in 1916 aad in
the first Vorld Var. Thils was alsoc the
case when, in an effort to aveoid the
restrictions on the use of the militia
units, the "Netional Volunteers" were
called for the Mcxican Var in 1846-8
and the Spanlsh-American Var in 1888.
In the war with Spain the Eissouri mili-
tia units volunteered en masse and each
unit of the militia became the identical
unit in the volunteer service. In the
¥exican Yar, Colonel Doniphan led a
large number of lilssourl troops on one
of the most remarkable expeditions in
modern military history.

It must follow that the provision be-
fore us has no application to a militia- -
man even though he 1s employed in the
gservice of the Unlted “tates during times
of emergency or war,"

There have been numerous cases in other States where
similar questions have been passed on but as pointed out
in the Willson case, supra in l. c. 502, the decisions from
other States are not particularly helpful because of the
different statutory enactments and constitutlional prové-
slons. For that reason, thls opinion is based solely upon
the two lilsscurl cases mentioned herein.

4 careful reading of the two cases brings the con-
clusion that temporary service in the armed forces during
the existing emergency for an indefinite period does not
have the efffect of vacating an office under the statutes
and decisions in Missouri.

CONCLUSION

If your entrance into the army, and service therein,
1s purely temporary and you are not comtemplating permanently
becoming a member of the regular establishment of the United
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States army, but are merely contemplating the perfor-

mance of the patriotic duty, which every citlzen owes
to our Government during the present emergency, it 1is

the opinion of this office that such service will not

affect the title or tenure of your office for the term
for which you were elected.

' Respectfully submitted,

We O. JACKSON
Assistant Attorney General

APPROVED:

ROY WcKITTRICK
Attorney General
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