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Honorabl e Bernard T. Flanner y 
Clerk of Circuit Court 
County Court ... louse 
L.ansas Cit y , .. i s souri 

Oe ar !llr . F'lanne ry : 

27 

rhe Attorney General wishes to acknowledge receipt 
of your letter of April 1 , 1 943 , i n wl.ich you request an 
opinion as follows: 

"In view of the f act that I will be l eav­
ing Kansas City within the next two weeks 
for the Armod ~ orces, it is our desiro to 
have a!l opinion fro.~o1 your office pretain­
ing to the status of my term as Circuit 
Clerk . 

~he opinion is desired for our files and 
for tho protection of my Chief Deputy , 
I •• r . James rl . (Bob) Byrnes , whom I am l eav­
ing in charge and. to o.ct in my s tead . " 

In your letter you fai l to state by w~1at method you 
will enter the armed forces , whether by induction under the 
..... elective .... ervfce Law , by voluntary enlistment , by ac~tance 
of a te1:1porary conunission , or by reason of beinb on the r·e­
servo and called to active duty. ~his lack of information 
precl~des our t iving a positive and unqualified. opinion up­
on the question asked . however , we arc assumin _ t nat you 
are entering tho armed forces temporarily for the duration 
of t he existing emer gency and are answerine the quest ion 
on t hat assumption . 

'l'he question of what effe c t entranco into the armed 
f orces for tho present emerBencynas upon the tenure and 
title to an office has been passed upon twice by the :::.uprome 
Court of this State . The nost recent case is the case of 
State ex inf . I.cKittrick vs • .• ade \, i lson, reported in 1 6 6 
s . v: . r~eporter , (2nd) series at page 599 . rh is case involved 
t he titl e t o t he office of Circuit Clerk of Henry County . 
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'fhe ele cted clerk, John \iall, hao. entered the amy under 
the Selective Service Law and was stationed out- side of 
the ~tate of ras s ouri . The Governor , deeming a vacancy to 
exist by reason of such absence fro~ the State, appointed 
· •. ade \,llson as Circuit ClerK of Henr y County , and this 
office brought an ouster proceeding against i lson charg-
ing him with usurping the office . It is desired to call to 
your attention two brief quotations fr~n this case , 1 . c . 501: 

"It is our judgnent that \.all did not 
forfeit his off ice by being drafted in­
to the military service of his country . 
This woul d be equally t rue if he had 
volunteerea for the duration , parti­
cularly in view of our universal oili ­
tary service .n 

and t he second one, 1 . c . 502 , as follows: 

"\',e come to the concl usion that there 
is nothing L 1 the law, constitutional , 
statutory or comr.1on , wl.ich requires 
us to hol d tba t \,al l has forfeited 
his office by becoming a soldier in 
the army. Therefore, the office was 
not vacant and the appointment of 
respondent was unauthor!zed. " 

If your entering into the armed service should be 
under the &e le ctive Service Law the lli lson case rules 
::;pecificq.lly. 

·rhe first case decided by the Supreme Court invol­
ving t he question was the case of ~tate ex rel . LcGaughey 
vs . Grayston , reported in volume 1 63 ~ • .• • 1teporter , (2nd ) 
series, page 335 . This case involv~d the title to the 
office of Judge of the Circuit Court of Jasper County. The 
rlonorable rlay \.atson, one of the Judges of tho Circuit 
Court of Jasper County , was also a Colonel in tlmllational 
Guard . \:~hen the 1fational Guard was called to active duty 
by the I•·eaeral Government, Judge 1 ,atson left t he ~tate of 
Li ssouri in conmana of h i s reg iment . The members of the 
bar of Jasper County, f rom time to time, elected a special 



TTo.n . ::.ernard rr . F'lannery - 3- April 3 , 1943 

Judge to Sit for Judge ,. o. vs on . .L'his case was a pr hibition 
suit brought to prohibit Charles 1 • Grayston, wno hau oeon 
elected cpecial Judge on one occasion, from hol dint, court . 
rhe petition charged that the .. pocial Jt..a. ... e haa. no juris­
diction to try the case . 

rhe decision was writtEn by Judge Douglas and from 
the decision in t~is case , ·attention is called to the 
follow in; quotations fro.il , 1 . c . 337 a:td from 1 . c . 338. 

11lii storically t:.e " I. ili tia" or "mill tia.mcn" 
have been hel d to CO.i.tprehend every te .. a~orary 
citizen- soldier who in tine of ~ar or cmer­
~ency forso.k~s his civilian ~ursuits to enter 
f or the .... uration the active ._ill tary service 
of his country. Ihe te~ "militia" was not 
used as restricted to the r~ational Guard . 
Its early uso.f:,e applied t.o eacu and every 
able - bodied citizen be tween the a~es of 18 
an~ 45 . 3y our present Constitution it is 
the sa.-ne today . 

Article XIV , . cc . 4 of our Cons.ti t u t lon 1. o . 
I •• s . A . .. -,rovi dcs: " . o person :.oldin8 an of­
f ice of profit under tne ~nite~ tates suall , 
durln~ his continuance in such office , hold 
any office of profit under this ~ tate . " 

·.:ben Judge ;:atson ws.s ordered into .·ederal 
service as Colonel of t e k issouri ~ational 
Guard tras l':.e then ":holding and office of pro ­
fit under tho United t tatos" within the r..1ean­
ing of t h is provision? I t is o ~r conclusion, 
and we so decide , that this provislon was 
never intendea to appl y and ao~s not now aJ pl y 
to the ... ill tiarnan wLo enters tho s6rv1ce of L.ie 
coun.try in time of emer0 ency or war . " 

"The separate 10-entify Ol the mi lit.!.azaan as 
dist inguished from the professional sol aior 
who ruake s up tne -·e~ulur Army v.-as carried 
on lono after the adoption of this constitu­
tional provision ~,a ~as r~co~ized and 
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observed in the Civil ar and in the 
__ exican Bercier ervice i'l 1916 8.-'ld in 
the first orld .ar. £his ~as also the 
case when , in an effort to avoid tbe 
restrictions o .. the use of the militia 
units, the uuational Vol unteers" were 
callE:-6. for the LLxican \ .. ar i n 1846- 8 
and the ~panisn-American \'.ar 1n 1 898 . 
In t he war with &pain t.ao i ssouri .lltili­
tia units volunteered on masse anu each 
unit of the militia became t he identical 
unit in the volunteer service . In the 
.exican . ar , Golonel ~oniphan lod a 
large number of , .. issouri t r oops on one 
of trb most remarkable expeditions in 
uoaern mi litary h istory • 

• 
I t must follow that the provision be­
fore us has no application to a militia­
nan even thouea he is employed 1n the 
service of the United f tates ducin~ times 
of energency or war . " 

There have been numerous cases i n other t tates where 
similar questions have been passed on but as pointed out 
L1 the ' .. ilson case , supra in 1 . c . 502, t ho decisions from 
other ~ tates are not particularly helpful because of the 
different s tatutory enactoents ana con stitutional prov!­
sions . For ~hat reason, this opinion is basea solely upon 
the two L. i s souri cases mentioned herein. 

1 careful reading of the two cases brings the con­
clusion that temporary service in the arced forces auring 
the existing ekerge~cy for an inaofinite period does not 
have the ePfect of vacating an office under the statutes 
and decisions in A.! iosouri . 

CONCLuSION 

If your entrance into t he army, ana service therein , 
is purely temporary and you are not contemplating permanently 
becominb a member of the regular establishment of th6 United 
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~tates army, but are merely contemplating the perfor ­
mance of the patriot ic uuty , w~ ich every citizen owes 
to our Government durinG the present emergency , it is 
t he opinion of this office t hat such service will not 
affect the title or tenure of your office for the term 
f or which you were elected. 

AP?rlOV.:-.D : 

.o."tOY Lclii T'l'rliCK 
Attorney General 

rtespectfully submitted, 

W. 0 . JACKSON 
Assistant Attorney General 


