COUNTY COLLECTCR: County Collector should not deposit pis
COMMISSIONS: commisslons on taxes with taxes 1In the
County Treasury.
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February 5, 1943

ry
lir, James A. Finch, Jr.
Assistant Prosecuting Attorney

Cape Girardeau County
Cape Girardeau, liissourl

Dear Sir:

This 1s in reply to your letter of recent date
wherein you request an opinion from this department as
follows:

"Under Section 11056, R, S. 1939, the
county court is authorized in counties
having a population of less than seventy-
five thousand to require the county col-
lector to meke dally deposits of collec-
tions, in a deposltory selected by the
county court, to be credited to the

county collector's fund. Cape Girardeau
County has less than seventy-five thousand
inhabitants, and the county court has se-
lected a depository in which the collector
is required to deposit daily collections
to the county collector's fund.

"In the latter portion of said Section
11056 it is provided:

"!The collector shall not cheeck on such
"County Collector's Fund" except for the
purpose of making the monthly distribution
of taxes and licenses collected for distri-
butlion as provided by law or for balancing
accounts among different depositories.'
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"When the collector deposits all the
collections in the county collector's
fund he deposits his commissions, and
the statute does not specifilcally
authorlze the collector to draw a
check to withdraw his commissions or
against his commissions for the payment
of deputy hire, clerical help or for
any other office expense. Would be
pleased to have your opinion at your
earliest convenience as to your con-
struction of this sectlion and to have
you advise how the county collector
may check against this fund in order
to pay his commnisslone or to check
against his commissions due for the
purpose of paying office help, deputy
hire, ete."

I bellieve you have overlooked the provislons of Sec-
tion 11098, R. 3. Mo. 1939, when considering your question.
You will note that by this section you are required to file
with the County Clerk a statement of the various taxes
which you collect and to pay these taxes into the County
Treasury. You will note that this sectlion provides that
you do not pay your commissions into the County Treasury.

In construing the provisions of this sectlon relating
to the Collector's duties, the court, in Hethcock v. Craw-
ford Co., 200 HMo. 170, 175, sald:

": % % Thus, if we look to other pro-
visions of the statutes it willl ap-
pear that plaintiff's duty was to
report his tax collections and to re-
tain his five per cent commissiong--
the language of the statute being (sec.
9255) that the collector 'shall, on or
before the fifth day of each month,
file with the county clerk a detailed
statement, verified by affidavit, of
all ... cmty «ees Iroad and mnicipl.l
" taxes ... by him collected during the
preceding month, and shall, on or be-
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fore the fifteenth day of the month,
pay the same, less hls commissions,
into the state and county treasuries,
respectively ...’

"In addition to the precise provisions
of the last-quoted section, there are
cognate sections providing for settle-
ments; and the manifest theory of the
statutes is that the collector report
his commissions in his settlements, and
that 1t is his privilege and duty to
keep back the commissions allowed by
the law on tax collections and not the
county court's duty to see that he does.
The county court does not prepare his
settlements, nor does it furnish the
data therefor. The county court does
not allow his commissions; it has no
lot or part in that; the law allows
them on settlements and stateménts made
by him--the court being merely the repre-
sentative or fiscal agent of the county,
charged with the duty to see to 1t that
the public 1s protected. * # = & ¥ % #"

This statute 1s plain and unambiguous and the court
in the Hethcock case, supra, has given it a construction
which supports our conclusion.

CONCLUSION

From the foregoing it 1s the opinion of this department
that the Tax Collector should not deposit his commissions
with the County Treasurer and that there is no provision
other than the provisions of Section 11056, supra, to with-
draw tax moniles from the county treasury.

Respectfully submitted,
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TYRE W. BURTON
APPROVED: Assistant Attorney-General
ROY WeKITTRICK

Attorney-Ceneral



