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Statute of Limitations will run against the 
county in a school fund mortgage after a 
period of twenty years has elapsed, but the 
obligation remains in f orce a s agai nst 
sureties. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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July 29 , 1943 Fl LED 

:;t 
Mr. Roth H. Faubion 
Prosecuting Attorney 
Barton County 
Lamar , Missouri 

Dear Mr . Faubion: 

This will acknowl edge r eceipt of your letter of recent 
dat e , the exact nature of which , omitting caption and sie
nature, is as f ollows: 

"I would appreciate an opini on on the 
following: 

" ' A' bor rowed money f r om the capita l 
s chool fund of the county. ' B' and 
' C' are h i s bondsmen or security. 

"The school fund mortgage running 
more than twenty years from t ho due 
date of the last payment on the face of 
the instrument thereby, becoming nut
lawed under the twenty years statute of 
l imitations . Under such circumstances 
can the bondsmen or securi ty be collec
t ed f rom, or is their obligati on out
lawed also . In this case no affidavit 
\vas tiled prior t o the running of the 
statutes of limitation. " 

At the outset it will be necessary t o assume certain 
t hings because t hey were not t ouched upon in your letter . 
Ther e i s nothing to show that during the twenty years of 
the existence of t hi s loan the surety di d anyt hing about 
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payment by pri ncipal to the credit or nor that he r equested 
a foreclosure at t hat time . Your letter does not dis
close whether the st atus between credit or , principal and 
surety has changed within thi s twenty years . Ther efore , 
we are assuming that t her e vms no interest payment , no ex
tensi on , no alteration of t he contract, and that no notice 
had been filed by surety with the creditor requesting the 
:f'orclo sure . 

The general rule t hat the Statute of Limitations does 
not oper ate against a sovereign and that a county being a 
political subdivision ot the St ate and the rule would 
therefore not apply is vrell establ i shed in t '1i s State . The 
decision in which the rule was established that the maxi m, 
"Nullum tem~us occurrit r egi ' did not appl y to a po,itical 
subdivisi on ot this St ate is fo und in Lmery v . holt County , 
1 32 s . ~ . 2d 9?0 , 1 . c . '9?1 , i n Wh i ch Judge Gantt h~s this 
t o say : 

"TTnder the common l aw the maxim n~ul
l um t empus occurrit r egi ' did not ap
ply t o political subdivisions ot the 
stat e . I t applied onl y to the state . 
County of St . Charl es v . Powell , 22 
~o . 525 , 65 A~. Dec . 53? . In Calla
way County v . :lolloy • 31 _.!o . 393 , J97, 
we r uled as :follows: 

" * * * * * * * * * ~ • ~ * * ~ ~ * * 
"l"urt hermor e , o.t an early dat e the 
maxim. ' ITullu:n te:n.pus occurrit r egi ' 
was abolished in t hi s stat e . oeo . 10 , 
Art • I.L, p . ?5 , La,,, s of :t.o . 1848- 49 • 
It i s !lOW Sec . 888, n~ s ; 1 929 , l!o • ..,t ; 
Ann. Sec . 888 • p; 1171; Which follo\·.s: 

" ' The limitations prescribed in arti
cles 8 and 9 o:f' this ch~pter shall ap
ply to actions brought i n the name ot 
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t hi s state, or f or its benefit, in the 
same manner a s t o aC;ti ons b•r pri vo.te 
, arties . ' 

"In l' t ate ex .inf . Attorney General v . 
Arlcansas I. umber Co . , 260 ·~o . 212 , 265 , 
1 69 ~ . 1 • 145 , 168 , we ruled ' tha.t 
t h is secti on makes auplicable to the 
st~te every gener al lLnito.tion in our 
l aw' . 

"Defendants ar~c t hat 1 t should be 
against public nol icy t o ~)C~.T.li t 
school funds t o be lost by neglibenoe 
or ~isfeasance of of~icer s . 

"The l egisl ative enactments o~ t 'lis 
state and the decision~ o~ the courts 
constr uing the same detel -line th e> lub
l ic policy of the state . I n this 
s i tuation tho argument here ncde as to 
public nolicy shoul d be addressed t o 
the l egislature. 

"The cases from otrcr jurisdictions 
cited by defendant s arc ruled under the 
statutory and constitutional provisi ons 
o~ those states . ~or tr.o.t renson they 
should not be ~ollowed in deter- i ning 
the question under cons i der ation. ·;,'e 
t hink the limitation s provided in ~ e o . 
855 anply t o ~ county school fund mort
~age . The jud~ent shoul d be o.ffirned . " 

We , t herefore , concl ude that the 1tatute of Limit ations 
would appl y in act1ons broucht on by creditor o.eo.inst the 
pri ncipal and t hat t he political subdivis i on could no lon
ger proceed agai nst t he principal , ".A" i n t h i s i nstance . 

The question now arises whether t he Statute o~ Limi-
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tations i s avai lable to the surety i n the present instance . 
J~ticle XI , Section 10 , page 156c of the Con~titution of 
Mi ssouri, which we do not feal is neces~ary to be set out 
in detail , nrovides that in school fund nortgage loans, in 
addition to the note and ~ortgage given by the principal, 
additional surety may bo required . See also Sec . 10384 R. 
s . l!o . , 1939 . 

We have previously seen that the decisions hol d t hat 
the Statute of Limitations does not refer to obligations 
given for public use . .i.uthority for this rule ma.y be 
found in Cedar County v . Johnnon, 50 ' !o . 2~5 , Jasper County 
v . Shanks , 61 ~ . 332 , Johnson County v . Gilkeson, 70 HO . 
645 . In this latter case , onc involving principal and 
surety on a school fund mortgage loan, the Court had the 
fo llowing t o say: 

"This wns a sui t agc.inst Gilkeson .md 
Br~er, securities tor one Swnn on a 
bond given the county for the use of 
school township nUQber 44 , range 20 , 
in 1866 . The defense on the ~art of 
Brammer was , that he gav e notice to 
the plaintiff to suo or to rorecloso 
a aortgage on S1an's property , and by 
r eason of tho neglect of the county 
to do either within the thirty days 
atter the not ice , tho debt was lost 
so far as t~e princi pal was concerned 
by his insolvency after the notice . * 
* ~ * * * As this court bas already 
decided this question in two cases , 
(Cedar Co . v . Johnson , 50 ~ . 225 , 
and Jasper Co . v . vhanks , 61 I:O . 332 , } 
i t i s useless to look into the long 
list of authoriti es else~ore cited by 
t he counsel tor appellant . ·11ether 
this ri ftt claimed here is under our 
statute or a~ common law, the result 
1s the same , since t he court has de-
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cla r ed that ' one who becomes a sur ety 
on such public bonds·must hold him
self ready to pay it , 1£ t he princi
pal fails , and i f he t ears his insol
vency , he should pay the obligation 
and collect it . if he can , of his 
principal; but he will not be dis
charged on account of the neglect of 
public officero.'" 

See also Sect i on 1017 H. s . Mo . , 1939 , which cites the 
above case . 

It is r easoned in t hese cases that no Person has any 
specific interest in t he collection of such a bond , and 
one who having become a surety in such a situation must 
hold hi mself ready to pay it i f the principal fails . He 
will not be discharged on account of the negl ect of public 
off icers . The principle i s well r ecognized t hat in the 
pr esent instance the surety by application to a court of 
equi ty could compel the creditor county to foreclose be
cause there \vas danger t hat the principal vrould not be 
able to pay t h i s obligation . It is further the theory of 
the courts t hat county courts as such have a multitude ot 
duties and ar e l ess likely to pay personal attention t o all 
of the gr eat volume of business transacted in such cotirt. 
The surety is estopped to r aise the point since by his own 
neglect he has failed to protect himself. 

Looking now to some of the decisions we f ind in ~arion 
County v . Moffett , 15 Mo . 004 , 1 . c . 606 , Scott . J . , had 
this to say: 

"The schoo l l ands were vested in t he 
State, in trust for the benefit of 
the inhabitants of the tovvnshi p in 
which t hey ar e respectiTely situated. 
The State vested in the County Courts 
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the management of this trust . Those 
courts are the agents of the State 
f or this nur~ose . The princ!~le, 
that tho State is not affected by 
t he laches of her agonts , was sanc
tioned by this court in the case of 
Park v . State , 7 Uo . R. 

"The doctrine , that laches is not lm
putable to the government , is founded 
on considerations of policy. The 
State c~ only aot through her offi
cers , and her transactions are so 
multiplied and her agencies so nume
rous , that great losses nust result 
from J.'laintaining that she is liable 
for the laches of those to whom 3h9 
i s oomnelled to intrust the manage
ment of her pecuniary concerns . The 
provis ions of the law above · cited, 
were intended only tor the r egulation 
of the conduct of the officers to 
whom was confided the care of the 
school moneys , and to secure those 
moneys from loss . They are merel y 
directory and fern no _I8rt of the 
contract with tho surety. The 
surety has the same neans of t c nrl.ng
a judgment of the ridelity of the 
public age~ts as the State, and if 
he reposes confidence in them and i s 
deceived , he cannot expect that the 
oonsequenoes of their neglect shall 
be visited on the Stat e ; The cnse · 
of tho People v . Janson , 7 ~ohns . R., 
r elied on by the plaintiff in error, 
han bean overruled . (a ) nhe other 
Judeeo concurring the judzment will 
be affirmed. " 

' ee also County of St . Charles v . Powell , 22 uo . , 1 . c . 
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528 , Ray County v . Be~tly , 49 Mo . , 1 . c . 243 , ashington 
County v . Do.rd , 64 · ~o . , 1 . c . 183 . 

At 50 c. J . 188, paragraph 3ll,,mich touches upon tho 
discharge of a ::mrety , we fi nd the follo,r.i.n.g language: 

"Tlle general rule that a surety is 
discharged \~en the liability of his 
principal is exti nguished does not 
apply 'lf.h~n the extinoti on is caused 
by operation of l au. o.nd not by tho 
~at of the credi tor , end the defense 
is porsonal to the ~rincipal , but 
the surety rom.ains liable. >i * * * " 

cor.cL'GSI OU 

\'."e conclude from a rec..d.inr of the statutes and autho
rities c:uoted tl!O.t in th( T)rest nt instance the Statute or 
Li.I:d tat ions will bar any action against the :Principal ''A" 
on the note ane mort gage but that the statute is inopera
tive as against the sureties "Bn and "0" . "!c further 
conclude tho.t the courty 'nAY proceed a0uinst !"Ur oties on 
the oblj.cation even tl.ouch the r rincipo.l debt between nA" 
and creditor county has been extinguished . 

APPl\OVl:D : 

ROY Mcl(IT'F>I CK 
Attor ney- General 

Respectfully submitted , 

L. I . · ·cRni : 
Assistant J.ttorney-General 

LU~ : FS 


