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Ihis is 1a reply to yours of recent date wherein you
submlt snd request as follows:

"On rage 7 of touse BEill No. 125, Lec-
tion 11409, Lines 4, 5 aaua 6, tihe fol=-
lowing words were strlcken frow the
3111 by the ouse members on lhursaay,
April 1lst, known asg licuse Amendment

No. 2, which appears on Page 928 of the
ilouse Journsal:

'such retall ssles as may be made 1in
comuerce between thils state end any
other state of the United itates, or
between this state sny any foreipgn
country, and'.

Please furnish me wlth an oplinlon Jjust
as quickly as possible, advising me sas
to Just how thls amendment will affect
the citizenry of thls state and describe
tu me 1In cetall your gpinlon of what re-
tall sales now will be 1included in the
law iIn the event this 3111 becomes & law
as amended by the aforesald amenamcnt
NOe 2'

Also advise me whether or not the adop-
tion of tiils amendment 1n substance 1is
the adoption of & so-called "use tax".
In other words, as the Blll now reads as
anended by amendment lo. 2, does it em-
brace the elements of a "use tax"?"




lione. Jouseph fi. - alzone - April 14, 1943

cectlon 11409, Re Se loey, 1939, beforelst?iking out
the words included 1n the above amendment reads in part as

follows:

" here i1s hereby specifically exewpted
from the proviglons of tals artlicle and
iron the computation of the tax leévied,
assesscd or payable unuer tuls article
such retall seles as mey be made between
thi. state ana any other state of the
United :-tates, or between thls state ana
sny foreign country, and sny retaill sale
whilch the .tate of liissourl 1ls prohiblted
from taxln: under the Constitution or laws
of the United .tatez of fmerica, &na suci
retall sales of tan; ible pcrsonal property
wihleh the General Assembly ol the ftate of
iilssouri is prohlbited from taxing or fur-
ther taxin; by the Constituticn of tils
“tate. # % % a #"

[1:1s sectlon as amended will read 1a part as follows:

"fhere is hercdy specifically exewpted
from the provisions of this article and
If'rom the computat oa of the tax levled,
assesseaq or payable under thls article,

w % w% any retall sale which the Ltate

of lissourl is prohlvited from taxing
under the Coastltution or laws of the
United _tatec of America, end such retall
sales of tangible personal property wilch
the Jeneral Assembly of the _tate of
wissourl is prohlbitea from taxing or ifur-
ther taxla. by the Constitutlon of this
state, % i "

ihe portion of the exemption Lectlon 11409 not guoted is not
pertinent to your inquiry.

From our research ol sales tex and use tax acts, . issourl
is the only state which has an éxemptlon clause withh a srovision
simllar to the clause in tection 11409 which is stricken out by
arenament Wo. £,
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In the litigation which this department has handled,
whereln the foresolng provieions of tihe exemption section
were claimed to be applicable, the tex payer has taken the
positlon that any retell csale wherein laterstate comuerce
ls lavolved 1z exempted by sala exeuwption provlisions, re-
ardless of whether or not the state 1s lmpowerea to lmpose
the tax under the provisions of the counerce clause of the
Lederal Constlitution.

If the blll passes witi. thls clause stricken sout, then
tlhie state woula be autaorized to lmpose the tax oa every re=-
tell sale, as defined in the act, repardless of the fact that
sucli tax may effect 1Interstate comierce, onrovided the impo-
sition of the tax would not be in vliolation of the coumecrce
clause of the .ederal Constitution.

I'he case of LecColdrick vs. Zerwind = "nalte Coal Lining
Company, 60 £, Ct. 391, 309 U, 5. 33, 84 L. Ild. 360, was before
the Supreme Coirt of the United ftates on certiorari frou the
fupreme Court of liew York and was declded in January 1940, In
that case the iew York City sales tax act ws before the court.
The transaction sought to be taxed was & sale of coal wiaich
moved 1in interstate comerce. The Zerwind-hite Coel Company
was a Pensylvanla corporation, with mines iIn that -tate but it
had a sales oifice 11 the Clity of New York. The sales contracts
were entered Into the City of New -ork, the cosl purchased under
these countracts moved from the mlines of Pennsylvania.tc docks
in New Jersey, then by barge to the consumers in lew York City.

Sectlon 2 of the New York sales tax act fixed the tax
at, "two percentum upon the amount of recelpts frou every sale
in liew York." 3y iection 1 (e) the term "sale" was defined
as "any transfer of title or poscession, or both, in any manner
or any weans whatsoever Ifor a cunsideration, or any agrceuent
tnerefor‘.“(ﬁo Se Cbs 1 Co 590).

Ihe court in speaking of the event at w ich this tax
1s luposed said, l. c. 391:

" . 9 It is conditioned upun events oc-
curring within the state, elther transfer
of title or possession of the purchased
property, or an agrecement within the state,
"conswmated" there, for the transfer of
title, or possession, % % % "

Applying thls ruling to the lllssourl sales tax act
wileh lmposes the tax on the transfer of title or ownership,
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then the event of the transfer of title or ownership would be
the condition upon wiileh the tax 1s iuposed.

In the Serwind-.nite case, supra, the Coal Company con=
tended Thgg the Imposition of the tax on the transactiocns therein
mentioned would be in violation of the commerce clause., Uhile
conmerce was involved iIn these transsctlons the court held
that that of 1ltseli would not prohibit the Ltete from imposing
the tax, At l. c. 392, the court sald in discussing tnils ques-
tlon:

"sut 1t was not tue purpose of the
cousnerce clause to rellieve those en-
saged 1n Interstate commerce of their
Just share of state tax burdens, merely
bucause an Incidental or consequential
eifect of the tax ie an increase in the
cost of dolng the business, ..estern
Live Stoeck v, Bureau of unevenue, 303
Us 5. 280, 254, 58 S.Ct, 546, 548, 82
L..l:]do 823, 1.15 AcL‘ﬁ.c 944. :‘Eot 3.11
state texation is to be cundemned be-
cause, in some nmanner, it has an effect
upon comicrce between the states, and
there are nmany forms of tex whose bur-
deng, when distributed through the play
of economic forces, affect Interstate
coummerce, wilch nevertheless falls short
ol tle regulatlon of the commerce which
the Constitution leaves to Congress, + ="

In speaking of certain taxes which states might not
impose because they would burden coummerce, the court at 1l. c.
393 sald:

"Certaln types ol tax may, 1If pernitted

at all, so reaalily by made the instru-

ment of lupedin; or destroying lnterstate
cousierce as plainly to call for their con=
demnation ag forbidden regulatioas. stuch
arc. the taxes alrecady noted which are al.ed
at or dlscriuinate acainst the comnmcrce or
impose a levy for the privilege of doin_ it,
or tax Interstate transportation or com=-
munication or thelr iross earnings, or levy
an exactlion on werchandise 1a the course of
its Interstate journey. lach imposes a
burden which intrastate commerce does not
vear, and merely becsuse interstate con-
merce ls being done placeg it st a disode
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vanta e 11 comparlison with intrastate
business or property in circuastances
such thet if the asserted power to tax
were sustalned, the states would be
left free to exert 1t to the detriment
of the national commerce,"

The court in this case held that the tax could be im=-
posed wlthout violating the comzerce clause of the Cconstitu-
tion even though interstate commerce 1ls involved,

The rule, as announced by the latest declsions, =zeems
tc be that the state may ilmpose a tax on commerce 1I such tax
does not burden interstate commerce eny more then it does
intrastate.

The Supreme Court ol the United itates in the Vestern
Live itock ca:se, 303 U, S&. 250, held that those engafed 1in
Iinterstate commerce nust bear thelr just share in Interstate
tax burdens. T1he Berwlnd-ihite case and the l.estern Live
“tock case, supra, are two of the leadling and latest cases
o the questlon ol the rights ol the states to tax trans-
actions 1n wiilcl: Interstate commerce is involved.

ihe words included in amendment c. 2 to House 3111 125,
1f left in the act, ana i they do not violate the equallty
clause of the lederal Constitutlon, would exempt from the pro=-
visions of the retall sales tax act such transactions as are
in commscrce between the states, etc., even though 1t would not
ve in violation of the coummerce clause of the federal Con:titu-
tion to tax such transactions.

Ihe effect of the amenduent 1s to place Interstste re-
tall sales, which may be taxed without violating the provisions
of the commerce clause, on the same basls as the intrastate re-
tail sales.

Your further inquiry as to whether or not the sdoption
of this amendment 1a substance is the adoption of the so=-called
"ase tax"., The sales tax act imposes the tax on the person
who purchases the article or service for use or consumption.
However, we do not think the act in its present fim, or with
the proposed amendment, would make it & "uce tax". In dis=-
tingulshing between a use tax and a sales tax, we {ind reference
to cases 1n, volume 43 of lords snc Phrases, Permanent Ldition,
at page 103 of the pocket insert:
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"ihe provision of the Arkansas uetall
Sales Tax Law providing that every per-
son, as defined in the act, shall report,
as a retall sale, the use or consumption
by him of enything on wihich the sules
tax has not been :ald, and on wiich

sales tax would have been levied had the
thing in question been sold at retail in
the state, and shall pay the sales tax
thereon, does not levy or lmpose &'use
tax,!' but rather imposes a 'sales tax,?
In the case of a 'use tax' there 1s no
cha;, ge of possession of the property, no
chanse of ownership, and the owner pays
the tax, vhich 1s an excise or exaction
charged because of the owner's privilege
to exerclilse or agsert some of the ele=-
ments of ownership over the property.,
fiann ve th&PPOll, 130 8. W 24 721, 728,

1928 Ark. 628."

Applying these rules to the issouri sales

tax act,

it 1s the oplnion of thils department that the act 1tselfl,
or as emended by amendment No. 2, would not make 1t a
"use tax",

APPROVL

nespectfully submitted,

TYRE %Ww. BURATOH
Assls
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