
TAXATION 
SALES TAX: House Amendment No . l to House Bill 125 would 

subject all ultimate consumers of electrical 
current , steam heat , water and gas , to the 
provisions of the sales tax , except those 
which are exempt under Sections 11409 and 11453 
of t!le Act . 

April 14, 1943 

F l LED 

Hon . Joseph A. Falzone 
Liseouri State Senator 
25th Distr ict 

:11 
Jefferson Ci ty., 1 •. issouri 

Dear !:.enat ·or l<alzone: 

T~is is i n reply to yours of April 12 , wherein you 
submit ana request as follows : 

"If you will refe r to the Journal of the 
:·ouse for l'hursday , A.oril 1st , Po.<..Je 928 , 
you will find that L.a'!6n<h.Icnt •.o . 1 . was 
aaopted by the .~.. .. ou~c anu reads as follows: 

' A tax eq~ivalent to two (2~ ) percent of 
runo~~ts paid or charsed on all sales of 
e l ectric ity or electrical curr ent , sterun 
heat , water anu Gas ( ~atural or artificial) 
to users or consumers .' 

'J.'he or1€,inal l aw anu the oriL,inal Jill used 
the words "domestic, comuterclo.l or indust ­
rial", which words wo1·e r 0placaa by tne woru.:::s , 
"users or". 

I woul d appreciat0 your furnishinG me with 
an opinion hmnodiately as to just how t is 
an .. onchc.ent a .... r ects indi via.ualt:., partnerships , 
firms or cor_)ol•o.tion.s OJ. t ie ·tate . In 
other words, will t. ls ru..lcndr!ent embrace L. 

fie l d not now covoroJ b3 tho law or the Jill 
in its original f orm?" 
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... ub- section ( s) of ~ection 11407 of' J:OU.se .... i ll 125 
defines "sale at I·etai l ' as follows: 

" ( ::,) ' .... ale at retail ' means any tra..1.sfer 
naue OJ any person on~aGed in b~siness 
ac defined her ein of tr e owner s L~ of , 
or titl e to , tanuiolo personal .)l'O.l'erty 
to t11e purchaser , for use or c .... n sm.lption 
0.!1d not for re sale i n anJ form as tan­
~ible p~rsonal property , for a valuable 
consideration . Lhere necc~sary to con­
form to thc context o: this article ana 
tne tax imposed thereby , it shal ... be con-

strued to e~bra.ce:" 

By t.ls definition ~t will be soen that the tax is ~posed 
onl y on the sale of" -c.u.e taxabl e article , \Then it is sol d 
t o tne u ltimate user or consumer anu tha.t if it is to be 
~ola ava~n in any form as tandible personal proper ty the 
transaction is not ta>:~ble undo1· t he \ct . 

vection 2 of sub- section (c) of said ... action 11407 
of the 1ct reads as follows: 

11 (2) ~ ales of electricity, e lectrical 
current , ~ater a.nd ~as ( ~a~ural or 
artificial ) , to domestic , co1 .... 1e.rclal or 
industrial cons'llr.lers . " 

This ._ t:.ction in its present for.a is in the sa"lle form that 
t he sales tax act uas i n when it uas be fore ~he upreme 
Court in t~e case of :tate ex rel. !B.nsas GltJ Power and 
Ll ... n t C01.:1pany vs . Smith, 5tate ttd itor , 111 ~ . \,. (2d) 
513 . 

I~ describing t he business an~ tra..~sa.ctionsof the 
... ansa a Ci ty .:>ower and. Licht Co; pany which tLe l .. vdl tor v:as 
atto.1ptinc to tax u..nder tht. Dection sir.lilar to sc.. id .... ect:!.or 
supra , t he court said , 1 . c . 513 : 

"l"{e spondent is ensaced in se l lino and 
furnishing e l ectricitj or e l ectrical 
cur rent, ~nd t he sol e question in t~is 
case is whether it (re s onQent) is lia­
bl e for tax on the sale of electrical 
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current sol ei to .tCansas City , t .t.L city 
of -..weet Lprinc,s, an-.1 t.1e city of :: l us ­
uow , v:nbrG it is used t .; .·:mmp watc.r r'or 
t heir municipally operated waterwor ll ... 
sy stems , an~ for tax on the sal e of 
electrical current sol d t o tile l\.ansas 
City Public ~ervice Co .• :.pany , used in 
propelling it s street cars over its atree t 
railway system in Kansas City, •.• o., c.rid 
Kansas C it y , Kan . " .;~ -l:· ~< 

Construinu t2is , ecti on the court at 1 . c . 514 said : 

"Our consicieration is finally narrowed 
to the construct lon of subsection (b ) 
of section 2 A. .LLespondent contend s 
t .. a t tl~o words "don e.stic ," 11 cOLnaerc1al , " 
anu. 11industr1al" viere intended by the 
Le[ isl ature to be u s ed in their restric­
tive meanin:s , and that t h e e l ectricity 
sales here involved were not made to 
c o·l'l.sumers comin~ \: ith in t h is chs.sifi­
cat ion; t herefore , the cct does not ap­
pl y . On t h e other hand , ~~pellant c on­
tends th£- t the quot ed \"•ords art. used in 
their broa u anu most general sense , rund 
that it was the legislative intent to 
cover lihe sal e of all ele ctrical current . 11 

I n t hat case t he court he l d that t he words , "domestic , " 
11 co~~.~.·cial , 11 anu "industrial" -r•ere intended by t he Le-->islature 
to be used in t heir re strictive me aning anu rul ed the case as 
follows ; 1 . c . 515 , (7) 

" . e have COIJO to the concl usion t hat the 
electricity sol a to tno Kansas City ~ub­
llc ~ervice Cor.1pany , usea to prope l its 
ctreet cars over i~s strc.et car systom, 
and the power used by .h.ansas Ci tJ ano.... the 
cit ies of <weet ~prin0s and Gl as0 ow i n 
pu. ... ping water·, is used neithe r for com­
mercial nor industrial pur) oses witl in 
the neanin~ of this act , a~d t ae refore l s 
not subject to tho tax i n quest ion . " 

f _.:>paron tlJ; t .1 s a.r::tendment ha~ oeen r.:ade in lisht of t J--. e 
ruling n a<ie by the c vurt in the tmso. Cit., 1. owor ana Lic,ht 
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Company case . In other words , when t he court ruled in that 
case that the Lebislature usea these words 1~ their restric­
tive meanin~ , then by strikin~ out these words tne Eoctlon 
as amended woula be all L'lc lusi ve . In other words , by the 
:>roposec. ame ndment the tax woula not be l imited tv z·(;tai l 
sal es to ultimate users or consumers of e l ectricit y , e l ec ­
trical current , wat (;r and ~as (natural or artific ial) , ~.icn 
are domest ic , commercial , or industrial consUl:lers , but it 
would by i..1posed on all such sales , re...,al'dl ess of tr .. e nature 
of the business whicD used or consuoed sue~ products so long 
as such user or consumer are not exempt under ~ectlons 11409 
B.l"ld 11453 . 

'£his amendr.J.ent woul d not apply to transo.ntions wherein 
e l ectricity , electr ial current , vas or water is sold to a nuni ­
cipal ity wl.l;ic1_ is to re - sell it to users and c0'1SWJers because 
uncier the. definition of the ter:.1 "reta.il sal e ," as 1.1efinc.a in the 
act , t he tax cannot be imposed untll it is solu for ultimate use 
or consumption . 'l:he ar.;.endrn.ent \'Jould affect industrial )artner-
s_ .. i.;s , firms or corporations i~ t:. e sar"(; manner . 

Ac'PriOVl:.D : 

HOY ltcfi.I'll'HI CK 
Attorney veneral 

1.e~pec ... fully sub .i tted , 

•rYh .. ~ '•· . 3L11:rON 
Assista 'lt Attorney General 


