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Honorable ~/alter A· Eggers 
Judge of the Probate Court 
Perr1ville, Missouri 

Dear Judge Eggerss 

Under date of Au~uat 5 , 1943, you wrote this 
office roqueating an opinion as followss 

"The new Missouri marriage law provides 
that n Circuit Judge or Probate Judge 
may, f or good cause shown, issue an 
order directing the Recorder to issue 
a Marriage License wi thout delay . In' 
other words he may wnive the three day 
waiting period . 

11 \"Jill you kindl y advise whether a 
Probate Judge is permi t ted to make a 
charge for issuing such an order? The 
statute is evidentl y silent on this 
question." 

FILE 0 

:<6 

The new Missouri marriage law which is now effective 
is House Bill No . 20, enacted by the Sixty-second General 

s sembly , which is as followsa 

"Previous to any marriage 1n this state, 
a license for that purpose shall be 
obtained from the officer authorized to 
issue the same, and no marriage hereafter 
contracted shall be recognized a n valid 
unless such license has been previously 
obtained, and unless such marriage ia 

--
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soleranized by a person authorized by 
law to solemnize marriages. Berore 
applicants for a marriage license shall 
r ec eive a license. and beror e t he _ 
r ecorder or d eeds shall be authorized 
to i ssue a license. t he parties to~a 
marriage must at least three days before 
the date t hey desire such license to be 
i ssued, pr esent an application ror the 
li~ense to t he recorder of de&da . Upon 
t he expiration or three days after the 
receipt of such application. duly exe-
cuted and signed• the r ecorder of deeds 
shall i s sue t he license unless one of 
t he parties withdraws t he application. 
Provided, however. that said license may 
be issued on or der of tho circuit or 
probate court or t he judges thereor in 
vaca tion of the county 1n which said 
license is applied far without waiting 
three days as herein provided• such 
license being issued only for good cause 
shown and by reason of such unusual con­
ditions as t o make such marriage advisable. 
Any porson violating t he provisions of 
t h i s section shall be deemed guilty of a 
misdemeanor . Co~on law mar riages hereafter 
contracted shall be null and void. Provided. 
however. t hat no mar riage shnll be deemed or 
adjudged i nvalid. nor shall t he va1id ity 
thereof be 1n any way aff ected on account 
of any want of authority i n any person so 
solemni zing t he same under the next preceding 
section. if c onsummated with t he full belier 
on ~1e part or t he persons. so mar ried• or 
either of them. that they were lawrully joined 
in marriage . " 

As stated in your letter, t his bill makes no provision 
for the chargi ng of a fee by t ho circuit or probate courts or 
t he j udges t hereof i n vacation for maki ng an order t l1at a marr iage 
licens e bo issued without t he t hree-day ~aiting per i od . 

The law is wel l established in this state that i f no 
compensa t ion i s pr ovided f or an offi cial act, no char ge can be 
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made and t hat an off icer in claiming co~pensation for his 
services aust be able to point to the statute authorizing 
the charge t o .Je nawe . Nodaway County v . Kidder~ 129 s . rJ . 
(2d) 85'7. 344 ho. '795; !'.ard v . Christian County. 111 s . \7 . 
(2d) 182~ 341 uo. 1115~ Smith v . Pettis County, 136 s . -r.; . 
(2d) 282 1 345 Mo . 839. 

It is qui te obvious that unless a charge tor making 
such order would be authorized by other statutes that no 
charge could be made . 

The compensation ot c1rcui t judges is by statute 
fixed upon a salary basis. Sections 2214~ 1338'71 13389~ 
13393~ 1~94 and 133951 R. s . uo. 1939 . No statute has been 
found authorizing the judge of the circuit court to charge a 
fee for his services in making any order. 

The judges of the probate courts are compensated 
upon a different basis~ and are authorizod to charge fees for 
their services . Section 13404 contaLns thls authorization 
and further contains a schedule o~ toes which the pr obate 

- judges are authorized to charge for their services . Uost of 
the f ees set out 1n this section relate directly to services 
i n connection with the admini stration of estates and the Whole 
fee schedule is not copied. But your attention is called to 
the fol1ow1ns clauses: 

"For copying any order, or record or 
paper~ not herein provided for~ f or 
every hundrod ~ords and figures • • • .10 

nFor every verdict or judgment • • • 

npor recording any settlement or 
instrUDlent of writing ~ not other­
wise proviaod for , for every hundred 

.25 

t 'Ords and figures • • • • • • • • • • .10 

n 
l•'or 

-~- * .. 
every c ortificato and seal • 

·:!- * * 
• • . 50 

"For filLng every paper not herein 
specified • • • • • • • • • • • • • • .05 11 
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If 1n maki.nz the order authorized to b e mnde by 
House Bill No . 20, enacted ~7 tho Sixty-second General 
Assembly, a .. ~ l~cbato judee sho.lld perform any or tho ser­
vices for \·h1ch compens£1tlon is o..llor.ed by Section 13~104, 
and particularly those services herein set out, then such 
probate judGO l"'Ould oe nu·thorizod to chnrse . n.nd collect 
for his services the feeo pro ~criood by this aoction of 
tho statute . 

Concl'l.l.sion 

A circuit judge is not authorized by statuto to 
chargo fees for sorvicec rendered and cannot charge a feo 
for ..ual:1ng or.. order authorizing the recorder of deeds to 
issue a marri~e license tmmeaiately upon the fil inB of 
the application and without waiting threo days . A probate 
judgo, being authorizad to charge fees for his services . 
c.ay . cha.rgc tho statutory fee f1Xed for hio scrvlcou for any 
act he may bo ro~uiro~ to do , for ~Aich a. foe is a.llo~od to 
oe charged, in tho LAA146 of nn or~or to tne recorder of 
de eds r.aivillG t ho three-day \Vniting period before tho 
issuance of c. .a::..o.~·.L· lago licenoo requlroc.. b:; House Bill Uo . 20 , 
enacted by tho Sixty-second General \ssembl y . 

APPROVED: 

\VOJ:EG 

.-tdY .~~o.C.L..IT.1.hiCk 
Attorney- General 

hOSpoctfull y submitted, 

\": . 0 . J ACXSON 
Assistant Lttoraey-General 


