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Vacancies 1nCo~ssion shall be filled 
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Decamber 22 , 1943 

Honorable Forrest c. Donnell 
Gover no r ot Mi ssouri 
Jefferson City, Mi ssouri 

Dear Governor Donnell: 

This is to a cknowledge receipt ot your let ter ot 
December 21, 1943 , as tollows: 

"Section 5580 of the Revised Statutes ot 
Mi ssouri ot 1939, w1 th reference to the public 
service commission, concludes as tollows: 

' Vacancies in said commission shall 
be filled b,y the governor for t he 
unexpired term•. 

"Your opinion, a s soon as ponsible, is r espect-
fully r equested on the following question: · 

"Should the appointment ot a person 
to fill an unexpired term in said 
oommission be made subject to the 
advice and consent ot the senate?" 

Sect ion 5580, R. s . Mo .• 1939 provides as tollarts: 

"The commi s sion shall oonsist ot five members 
who sha ll be appointed by the governor, with the 
adTi oe and consent ot the senate, and one or whom 
shall be designated by the gover nor to be and, upon 
being so designated, shall be chairman of said com­
mi ssi on. Each commissioner, a t the time ot his ap­
pointment and quali fication, shall be a resident ot 
the state ot Missouri, and shall have resided 1n 
said state tor a period or a t least five years next 
preceding his appointment and qualification, and he 
shall also be a qualified voter therein and not less 
than twenty-five years ot age. One ot said commission­
ers shall hold ott ioe tor two years trom the beginning 



Honorable Forrest C. Donnell December 22 , 1943 

ot his ter.m or office and unt i l his successor shall 
quality; t'WO of said commi ssi oners shall hold office 
tor a term of four years from the beginning of their 
terms or office and until their successors Shall 
quality, and two of said commissioners shall hold of­
floe t or a term of six years from the beginning of 
their terms of office and until their successors shall 
quality. The tera of office of each commissioner shall 
begin on the date or t~e taking ettect ot this chapter, 

. and the a1Jpo1ntment of each or said commissioners shall 
be made and announced by the governor immediately after 
the taking effect of this ohapter. The governor at the 
time of making and announcing the appointment of said 
commissioner•, as well as in the commission issued by 
him to each or them, shall designate which of said com­
missioners shall serve tor the term of two rears, and 
which shall serve tor the term or tour years, and which 
shall serve tor the term of six years, as aforesaid! 
and also which shall be the chairman or the conmis s on. 
Upon the expiration ot each of said teru, the term of 
office of eaoh commissioner thereafter appointed shall 
be si~ vears from the ttme ot his appointment and quali­
t1oat1on and until his successor shall qualify. Vacan­
cies in sa id commission shall be tilled by the governor 
tor the unexpired term." 

From an analysis or the atoramentioned section it will be 
observed that in the opening sentence it is provided that the 
oommis~ion shall consist or five members who shall be appointed 
by the governor, w1 th the advice o.nd oonsen t of the Senate. It 
will be ru~thcr noted that the terms or office or the particular 
co~ssioner is staggered. It will be . turther noted that this 
section sets torth the qualifications that a person muat have 
in order t~ be qualified as a commiosioner. With these observa­
tions in mind we now direct our attention to the last sentence 
1n the section which reads: 

"Vacancies in said c0lll!'11ssion shall be tilled by 
the gover nor for the unexpired term." 

In arriving at the true intention of the legislature in placing 
this sentence in the section it is incumbent upon us to veiw the 
whole section together. For it is said in the case or Davis 
Construction Co. inc. v . St ate Highway Commission, 1"-1 s . \'' . (2d) 
214, l.c. 221: 

"'It is a well settled rule that all par ts ot a 
statute must, if possible, be reconciled and all given 
meaning am effect, and that a party cannot take out 
isolated sections and disregard other and equally im­
portant sections of the statute.'" 
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It i s our v18W t hat whether this sentence ha d of been 
pla ced in the s tatute or not, t he governor would have had 
the authority and the duty to ap point a person to till the 
unexpired t er m, whe re one existed, and 110uld ot ha d this 
authority under Section 11, Art i cle V ot the Constitution 
which provides a s tollows: 

"Vlhen any o·r rice s hall become vacant, the Governor 
unless othe rwise provided by l aw, shall apnoint a person 
to fill such va cancy, who shall continue in office until 
a successor i!!hal l have been duly elected or a ppointed 
and qualified according to law." 

It will be noted from the r eading of this provision that 
it the governor acted under this section t hat the pereon aP­
pointed would continue in of' tice until a successor shal.l have 
been duly elected or appointed, a nd qualified, a ccording to 
law, whereas, an appointment made in pursuance to the afore-
said sentence mentioned in section 5580 8Upr a , the person aP­
pointed shall continue in office until the end of the unex-
pired term. In other words, the legisla ture mey h ave had 1.u 
mind when they placed t h is sentence in the aeotion, that it 
was to d e:fini tel7 carry out t heir int ent!:on ot etaggering tM 
terms of o ff ice o f the commissioners. Another and 6if'f'erent 
T1 fiW may be expr essed logioallT we belieTe in that it must 
throush the fo r ce ot the sentence atoreaaid, that such person 
must certainly conta in t.ba qualifications a s i s provided for 
in t his s ection, or 1n other words, the preceding terms and 
oondi tiona of the s ection c annot be ignored but must be follow­
ed, and it they a re followed tor one purpose we see no r eason 
why they e~ould not be followed tor all purpoaea. If our oon• 
elusions in this particular nre correct then a person appointed 
by the g>verno~ must also be approved by the Senate , as is pro­
vided to r ill the :first sentence ot t}).e section, in addition to 
meeting the other qualifications a s to age and residenoe , eto . 
We a re mindful of en interpretation that at first blush may seem 
plausible in tha t the legislature by the pl acing ot this sentence 
in the seotion intended to delegate exolusively to the goTernor 
the right to make appointments in case or vacancies without the 
adT1oe a nd oonsent ot the Senate but in Tiew or t he r easona which 
present t h anaelTes on the contra ry view it ia our view that this 
l a st cont ention i s not tenabl e . 

We call attention to the c ase or O' UalleT v . Continental 
Lite Ins. Co., 75 s . ·OJ. (2d) 837, 1. c. 839, par . -'· 5, vnerein 
the Court sa id: 

"The legisla tive intent in the ena ctment of the 
l aw i s to be sought and effectuated. This is the rule 
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ot first imoortance in sta tutocy 1nterpreta't1on. To 
a scertain such intent we invoke as aios suoh ot the 
auxiliary rules or interpretation as may s eem to bear 
with incidenc e as direct a s may be upon the matter in 
hand. Briefly stated, these in substance recognize 
and require that the langua~e ot the act be considered 
(25 R.O.L. aeo. 21&, p. 961); that each word be ac-
corded its ordinary meaning , generally speaking; and 
t hat in construing a word or expression of a st atute 
suscept1 ble ot t-wo or more m.eaniags the oourt will 
adopt that interpretation mos t in accord with the mani­
fest purpose ot the statute a s gat hered trom the con-
text (Id., aeo. 237, p . 994)." · 

VIe therefore must conclude that through tb.e f orce ot the 
last sentence of the section t hat as soon as a vaoency exists 
in said commission, that the governor has the authority to 
immediately appoint a person to fill said vacancy and in so 
doing he designates that suoh person shall till out tho unex­
pired t erm ot the commissioner whose place the appointee is 
filling, and as soon as the legislature convenes, whether by 
general or special session, the gpvernor shall pr esent the 
appointee's name to the Sena te tor their confirmation. 

Without dealing with t hat question with particularity 
in this opinion, we call attention to an opinion heretofore 
rendered by this orr1ce o~ November 10, 1942, to the Honorable 
Forrest c . Donnell , Governor ot M1ssour1, Jef f erson City , Mo., 
wh ich opinion deals with the submission or numerous recess ap­
pointments 1n wh1oh opinion an appointment made under this 
section was at issue. It is our ·view that this opinion covers 
this latter question. Therefore, we attach the opinion instead 
ot specifically detailing our views rurther 1n this opinion. 

CONCLUSION 

It is the opinion of this department that when a vacancy 
occurs in the Public Service Commission, that the ~~vernor ot 
Missouri has the authority and the dutr to immedia tely appoint 
a commi ssioner tbr the unexpired ter.m of the commissioner wbose 
place ha s become vacant; and such new appointee must have all 
the qualifications as are set forth in seot1on 5580, R. s . Mo . 
1939. 
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2) The governor must submit the name of the oo~osioner 
whom he ha s designated and appointed 1n the case ot a 
vacano)' tor confirmation to the Senate a t the next general 
assembly, whether suoh assembly be meeting 1n regul ar or 
special session. 

APPROVED: 

ROY llokl'TTBICK 
Attorney General 

By UA~~~~~~---­
VAlH. C • 'll-fUi1LO 
Actin"' Attorney- General 

BRO:ir 

Respeottully submitted, 

B. R1ohards Cr eech 
Assistant At torney-General 


