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August 3, 1949

Hone. Pe. e Donshue c;iz
Colleetor of [lcvenue
Linn , Missouril

Dear Sir:

This is in reply to yours of recent date on the
question of the liabllity of executors, administrators
and estates for personal ctaxes assessed against properties
of estutes wihile in the process of administretion; the pro-
cedure for the enforcement for the payment of such tax, and
the procedure for the County vollector and County Court to
follow in settlements relating to delinquent taxes. On the
question of the assessment of personal property taxes on pro-
perty belonging to estates, we are enclosing copy of oplnion
dated July 17, 1936 to Mr, Wilcox, Chairman of the State
Tax Commission. I think this opinion will answer your in-
quiry as to the procedure for taxing of such estates and the
duty of the representative of the estate in relation to the
paynent of such taxes., We are also enclosing copy of an
opinion dated May 14, 1943 to Mr. Ramey 3Smith, Clerk of the
County Court at Ava, Missouri. I think this opinion will
answer your inquiry as to the procedure which the County
Court takes in settling with the Collector for dellinauents
which he reports for credit. ,

In answering your other questions, we are assuming
that the assessments were duly made agalnst elther the es-
tate or the executor or administrator of the estate. We
note from the letter accompanylng youwr request that a party
who has been an executor of the estate has taken the position
that the personal tax agalinst the properties of the estate
which he was administering would have been pald if the bill
for the taxes had been prezented and allowed. We call your
attention to subsection III of Section 1#1, R. 5. Mo. 1939
which reads as follows:

"All debts, includlfg taxes due the
state or any county or incorporated
city or town; and it shall be the

L
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duty of the execubor or admlinistrator
to pay all such taxes wit.out any de=
mand therefor being presented to the
court for alléwance: Provided, that
no erecutor or administrator shall
pey any taxes on tne real esiete of
the deceased tnat are not a charge
aegeinst toe same at the death of the
deceased, except where he is in pos=
seasion o the realty under an order
of the courte."

From this statute, you will see that no demund or al-
lowance for personal taxes against the estate is necessarye.
It is the duty of the representative of the estate to see
that all taxes ave been pald before he mskes a final settle=
ment, In tiie case ol State ex rel. end tu thie use of Rudder,
Revenue Collector, ve Haphe at al, 31 S. .. (2d4) 788, 791,
Division 1l of the Supreme (curt, Iin dlscussing this question,
lhelds

"in passing, it may be added that the
estate ol a decedont 1a net fully ade
ministered, and consequently there can
be no valid final setilement of the
administrator, mless and untll all
denends growing oul of .he assessment
of taxes aralnat the eatute have been
paid, or thelr peyment provided for. *
Sea, State ex rele ve Holbtcamp, 266
ioe 347, 181 o+ Ve 1007, and Wyatt ve
5tlllman Instltute, 303 lios 94, 1086,
260 54 We 734 These cazes in effect
overrule the earllier case ol [ tate ex
rels Ve .T{enri.ck, 159 Mo. 651. 60 5. We
1063 and cases following 1te"

In Vol. 24 Cs J., Dafe 825 at sections 945 and 946, we
find the principle wiih respect to general demands and taxes
against estates to be stated as [ollows:

"It is usually considered that a claim
due to a state muast be presented, al-
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though this has been denied, and 1t
is sometimes expressly required by
stabute thdt debts due to the state
be pald withoubt presentation to the
provate court for allowancee A

clalm for a debt due to a counly pust
be presented.

"Ile more general view is that the
requirement of presentation does not
apply to claims for taxes and assess=
ments, whether assessed beiore or
after the death of decedent, although
there 1s also suosport for the view
that a presentation of such a cleim
is necessary,

A I T S o B o3owy 2 ST

Qur Supreme Court in the case of State ex rel, Zlegenheln,
Collector, v, Tittmann, 103 Mo, 553 held that 1t was the duty
of the adminiatrator to pay texes without them being presented
for allowance. At l.ce 564 the court said;

" Indeed, the universal opinion
has prevalled, that 1t wass their duty
to pay these taxes as well as those
that accrued prior to administration,
and such o8 been the ruliang of this
cour’ In Williams, .. .dm'r, ve Heirs of
Petticrew, 62 Hos 400, 10Ce Clbe 4604
In that case baxes paid oy the adminis-
trator were neid to be properly paid,
when 1t appeared that they not only
accrued after aduinistration, out were
pald after the final se:tlemnent was
filed., 2 # = ™

Missourl statutes do not require tie (ollector te make
a demand on the taxpayer for hls taxds. The Laxpayer is
charged wlti: notice of the taxes and it is his duty to pay
the same without demand. The vollector 1s not required to
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file a demand in the probate court for the taxes. In the
case of State ex rele. Ve Haphe, supra, 31 S. We. (2d) 788,
720, the court In speakins of the liability of an adminis-
trator, exccator or their sureties for personal taxes saids

"Purning next to the dministrablon Lct,
section 181l (Rev. St. 1919) provides:
1411 demands apainst the estate ol any
deceased person shall be divided into
the followlnz classesg 4 4+

"1TIi. All debte, including taxes due
the state or «ny county or incorporated
c¢lty or townj; and 1t shall be the auy
of the i+ # % administrator to pay all
such taxes wlthout any demand therefor
being presented to the court for al-
lowance.'

"The taxes referrec¢ to in this section
include per-onal taxes assessed agalnst
the estate during 1ts administration

as well as those assessed agalnst the
decedent in his lifetime. State ex rel,
Ve Tittm’ 103 HO. 555. 15 Se We 9368,
But it is clear, on the ;rounds set
forth in the preceding paragraph, that
taxes accrulng after the death of the
decedent are not debts or demaias a=-
ralnst the estate unless they ihave been
assessed against it., Dot tne person
'owaingm''snd the person 'holding' per-
sonal property are liable for texes
thereon, and such taxes may Le assessed
atalnst/either or both. BHut with re-
spect to each they do not beccme a debt
unleas and until they are duly assessed
against him in the manner prescitbed by
law, If such taxes are assessed against
an estate while In the course of adminis-
tration, they immediately become demands
agalnst the estate, and it is the duty
of the administrator to pay them without
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demand or presentatlion for allowance.
And there can be no question but that
an administrator who, ..aving ln nis
hands sufficilent funds to pay such @&
demand, distributes the assets of the
eatate without making payment, falls
to 'perform all # % % things touching
sald administration required by law,'
For sucik & breach of-duty the adminle-
trator and his surety would be per-
sonally liable. 3ee, Jtate ex rel.
Ve PHCR“d’ 250 Mo« 685, 187 S. W
598"

From this statement it will be seen that 1 the taxes ave
assessed against the escate while in the course of adminis-
tration it is the duty of the administrator to pay such
taxes without demand or presentation, and if ne falls to
pay the same he incurs a liabllity on his bonde In such
case, the County Collector would be authorized and required
to brinz en action on tne Colliector's bond for the unpaid

taxes, penalty and interest.

From the foregoing, it 1s the opinion of this Department
that' execubtors or administrators are responsivle for the pay-
ment of taxus against the estates which they are administering
upon, end if tue taxes are assessed gainst the estate, they
baxe a liability under thelr bond for the payment of the bond.
1f the taxes are assesscd against the executor or administrator
personally, then they have a personal liabllity to pay the
taxes.

e are further of the oplnlon that it i1s not the duty of
the @Gollector to flle personsl tax bills in the probate cowrt
for allowance and demand; that 1t 1s the duty of the executor
or administrator to pay such taxes without a demand or an
order of allowance.

We are further of the opinion that i a final settlement
has been flled in an estate and there are taxes outstanding
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that 1t 1s the duty of the collector, through his personal
tax attorney, to lnstitute sulft for the collectlon of the
tax against the executor or administrator individually,
and 1f the tax is assessed aghdinst the estate, then the
sult for collection of such tax should be brought against
the executor or admi~istrator and his bondsumen.

We are urther of the opinion that the County Court
would notv be authcrized under the law to give the Collector
credit for such delinguent taxes until he has followed
the foregéing procedure for the collectlon of such taxes.

Respectfully sutmiiled,

TYRE W, EURTORN
Assistant Attorney (General

APPROVED:

HOY HeXTTTRICK
Attorney Ceneral
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