GOVERNOR: EXTRADITION: Present rendition warrant
1ssued by the Governor 1s valid,

9’4//7 17 1943

Lororeble Forrest L, Donrell FI L E D
Governor of ilssouri Q)

Jefferson “ity, lissouri 5/ 0;3 ir
Lear Sir:

Your request for an opinion, dated February 15,
1943, in reference tc a letter from Charles 5. Frazier,
Assistant Circuit Attorney of the city of 5t. Louils,
concerning your rendition warrant, has been recelived.

Included In this request is a copy of a renditlion
warrent l1ssued by you on the 22nd day of January, 1943,
upor the demand of the CGoverrnor of the State of l1llinois,
for lke iinkelstein, as a fugitive from justice. The
charge contained in the rendition warrant is arson,
and the messenger named is Frank T, Kern. An identical
form of this warrant will be hereinafter set out in a
quotatior cited in an opinion by the Supreme Court of
this Stste.,

A particular pars raph in the letter from Charles
5, Frazier, steting the rfacts to you, is as follows:

"The Hon. ¥illiam L, Mason, Judge

of the Circuit Court of St. Loulils,
division No, 10, in whose court

the vrit of habeas corpus was filed,
poirted out to me thet the rendition
warrant is void on its race in thsat
it does not state that the copy of
the indictment found is certified to
be autherntic by the Governor of 1ll-
inois, in compliance with u., S, Lev,
Stat. sec, 5278 (18 U, S, C. A,, sec,
662)., 1 do rot agree with Judge
Mason on this point. 1 think the
language employed in the warrant f{ol-
lows the i'‘ederal Statute and is suf-
ficilent. 1 am writing you however
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and am enclosing a copy of that
part of the Federal Statute re-
ferred to and a copy of the ren-
dition warrant together with the
suggested change, for the reason
that if the lawyers in 3t. Louils
find out that Judge iason considers
your rendition warrant void on its
face, all of them will fille their
writs before him and it will be dif-
ficult to return fugitives to the
various demanding states,"

Section 662’ Title 18’ Us 2e C, A.. reads as fol-
lows:

"Whenever the executive asuthority
of any State or Territory demands
any person as a fugitive from jus-
tice, of the executive autlority
of any State or Territory to which
such person has fled, and produces
a copy of an indictment found or
an affidavit mede before a magis-
trate of any State or Territory,
charging the person demanded with
heving committed treason, felony,
or other crime, certified as au-
thentle by the governor or chilef
magistrate of the State or Terri-
tory from whence the person so
charged has fled, it shall be the
duty of the executive authority of
the State or Territory to which
such person has fled to cause him
to be arrested and secured, and to
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cause notice of the arrest to be
given to the executive authority
making such demand, or to the agent
of such authority appointed to re-
ceive the fugitive, and to cause the
fugitive to be delivered to such
agent when he shall aopear, If no
such agent appears within six months
from the time of the arrest, the pris-
oner may be discharged. All costs or
expenses lncurred in the apprehending,
securing, and transmitting such fugi-
tive to the State or Territory making
such demand, shall bb paid by such
State or Territory."

This sectiorn also appearafin Volume 2, page:
3988 K, S, Missouri, 1939, It will be noticed trat
this section specifically says:

" i % % certified as authentic by
the governor or chief maglstrate
of the State or Territory from
whence the person so charged haa
flsd.'ﬁ'&-ﬁ'-‘.é%u\i«"{.mh.

In reading the entire section, we find thet the
above partlal quotation does not apply to the certifica-
tion of the indictment or afficavit mnde before the
maglstrate, but refers to the words, "Vhenever the
executive authority of any State or Territory demands
" any person as a fugitive from jusiice." In other words,
the demand which you receive, and which is not a part
of the warrant is usually authenticated by the Governor
of the demanding State., lowever, we are cliting cases
which hold to the effect that a warrant lssued by you
is prima facie vallid and 1t takes necessary evidence to
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declare it invelid,

Lxtradition as between states 1s governed by the
federal constitution, federzl statutes and federal
decisions, 1t was so held by the Supreme Court of this
Stete in the case of Keeton v, Galiser et al, 55 5, W,
(2a) 302, par. 1, where the court said:

"The extradition of fugitives from
justice as between the several states
is governed by the Constitution and
stetutes of the United States, and
federal decisions are controlling.
Section 2 of article 4 of the United
States Constitution provides 'a per-
son charged in any state with treason,
felony, or other crime' shall, on de-
mand of the executive authority there-
of, be cdellvered uo by any other state
.to which he has fled. Section 5278,
K. 8, U, S, (18 USCA Sec. 662) makes
it the duty of the executive authority
of the asylum state to cause the fugi-
tive to be arrested and held for extra-
dition on demand of the executive au-
thority of the requisitioning state
and production of a copy of an indict-
ment found or alffidavit I'iled before

a maglstrate therein, charging him
with treason, felony, or other crime,
certified as the statute requires.

Our own statutes, sections 1458 and
3691, R, 3, Mo, 1929 (¥o, St. Ann,
Secs., 1458, 3591), conform to these
federal requirements as needs they
mst.u

cection 3591 mentioned in the sbove quotation is
now Seetion 3980 H, S, Eissourl, 1939,
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Also, in the case of United States ex rel licCline
v. Meyering, Sheriff, 75 ¥, (2d4) 716, par. 1, the Cir-
cult Court of Appeals, Seventh Listrict said:.

"Extradition proceedings are not
creatures of state law, but are
controlled by the Constitution of
the United States, article 4, sec,
2, and by sections 5278, 5279, of
the Revised Statutes (18 USCA Secs.
662, €63), passed thereunder, # "

In the case of Collins et al v, iraeger, Sheriff,
27 F (2d4) 842, 1, c. 844, the Circuit Court of Appeals
of the Ninth Circuit, in holding that a warrant which
did not even state that the fugitive was a fugltive
from justice 1s presumed to be valid untll overthrown
by contrary proof, sald:

"Appellant contends that the war-
rant 1s vold upon 1ts face for want
of & recital that the affidavit or
verified complaint was made before

a maglstrate. There 1s nothing in
the statutes prescribing the form

or contents of the warrant, and the
declded cases exhibit great diversity.
For this jurisdiction, however, we
think the rule established that such
a warrant is alded by the presump-
tion of officlal regularity, and
under that presumption the warrant
here is prima facle valid. Vhere
there is no indictment, an essentlal
condition precedent to the exercise
of the power to extradite is an
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'affidavit made before a magistrate’
of the demanding state., bPut equal-
ly essential is it that the person
demended be a 'fugitive from justice,’
and in ¥unsey v, Clough, 196 U. S.
554, 25 S. Ct. 282’ 49 L. Ed. 515'

it 1s said:

"tThe 1ssuing of the warrant by him
(Governor of the asylum state), with
or without a recital therein that the
person demanded is a fugitive from
ustice, must be regarded as sufficient
o justify the removal, until the pre-
sumption Iin favor of the legality and
regularity of the warrant 1s overthrown _
by contrery proof in a legal proceed-

ing to review the action of the Govere
nor. ¥ 4 % % ¥ % o @ T x"

Also, in the case of Black v, Miller et al, 59
F, (24) €87, 1. ¢, 690, the Circuit Court of Appeals,
Ninth Distriet, said:

"The record here shows that the ace
cused is in custody under an extradil-
tion warrant issued by the Governor
of Washington, a warrant which appears
upon its rface to be warranted by the
Constitution and laws of the United
States, After s careful considera-
tion of all the evidence we do not
find that the petitioner herelin has
overcome the prima facie case thus
mede by the warrant,"”
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Also, the United States Court of #fppeals for the
bistrict of Columbla, in the case of Lee Won s5ing v,
Cottone, 123 ¥, (24) 169, 1. ¢, 172, said:

"Whether or not a person 1s, withe
in this definition, a fugitive

from justice 1s a questlon of fact.
And in a habeas corpus proceeding
questioning the legality of deten-
tion for extradition the fact alone
that a _rendition warrant has been
issued by the governor of the asylum
state makes 8 prima Tacle case of
fugitivity, which unless overthrown
by the alleged fugitlive by clear
and conclusive proof, will, so far
as the question of fugltivity is
concerned, sustain deteantion, x "
(Underscoring ours,)

The Supreme Court of this State im passing upon a
warrant identical with the warrant which has been
attacked in 5t. Louls, in the case of Ex parte Davis,
62 S, W, (24) 1086, 1. c. 1088, said:

"The third assignment made is that

the rendition warrant issued by the
Governor of this state falls affirma-
tively to show on its face & recital
of the facts necessary to 1its issuance.
The warrent is as follows:

"1State of liissourl

"'To the Sheriff or Marshal of any
County or City in this State.
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"1lhereas, the CGoverror of the
State of Vilsconsin has demanded
of the Governor of this Steate,
William Charles Davis fugitive
from justice from sald Statej
and VWhereas, the Governor of
Wisconsin has produced to me a
copy of an affidevit 1in sald
State certified to be authentle,
charging saild fugitive with hav-
ing committed the crime of forgery
and uttering,

"tNow, Therefore, 1, Guy b, Park,
Governor of the State of Jlissouri,
do hereby command you to arrest the
sald William Charles lLavis anywhere
within the limits of this State, and
him secure and deliver to Valter
English who is the agent of said
State of Wisconsin duly authorlzed
to receive the sald fugitive.

"'And 1 do hereby command all
Sheriffs, Marshals, Constables and
Police Officers to whom this war=-
rant may be shown to aid and asaist
in the execution of this process.
And you will meke due return to me
on this warrant of your proceeding
thereunder.

"'In testimony whereof,' etc,

"The case on which the petitioner
relies is In re Hagan, 295 hio, 435,
246 S, W, 336, And the firast point
made 1s that the rendition warrant
merely recites the Uovernor of Wis-
consin 'has demanded of the Governor
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of this State Willlam Charles

Davis, fugitive from justice from

said State,' instead of saying

Davis was demanded as a fugitive

from justice. In short, the ob-
jection is that the word 'as' is
omitted after the neme of the peti-
tioner end before the word 'fugltive,'
The Hagan declision does generally hold
a recital of every jurisdictional fact
necessary to the lssuance of a rendi-
tion warrant must appear on its face,
but we do rnot understand the case to
go as far as petitioner contends. The
warrant there considered omitted the
word 'as,' and the opinion says (295
Mo, loc, cit, 446, 245 S, W, 336, loc.
cit, 339): 'it is doubtful as to whe-
ther or not 1t recites that petitioner
is a "fugitive from justice" from Lan-
sas,' DBut there was no square holding
on this, or that the warrant was bad
because it failed to recite the ac-
cused was demanded as a fugitive., If
the case had so held, we would be com-
pelled to disagree with it., VWhere a
requisition demands D, a fugltive from
justice, the latter words are descrip-
tive and mean D is demanded as a fugi-
tive, or because he is a fuglitive. The
whole context of the requisition so
shows, Furthermore it has been held
by the United States Supreme Court the
warrant is presumptively good 'with

or without a recital therein that the
person demanded is a fugitive from
Justice,'! Munsey v. Clough, 196 U, S,
364,“572, 26 S, Ct, 282, 284, 49 L, Ed.
515, '
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And, in the same case, at 1, c. 1090, the court sald:

"In view of these authorities, es=-
peclelly the federsl decisions, we
are constrained to hold the rendi-
tion warrant in the instant case
was valid, or at least prima facie
valid, 1t therefore results that
the prisoner must be remended to
the custody of the respondent."

However, since Section 662, itle 18, U. S, C. A,,
may be considered ambiguous, we suggest that the words,
"by him", es suggested by Judre Mason of the Circuit
Court of the city of St. Louls, be inserted in the
seventh line of the body of the warrant, between the
words, "in said State certified," and the words,"to
be authentic." We suggest this for the reason that
under the holding of Judge Mason, 1t would be neces-
sary for you to surrender the original papers on a
subpoena, whenever a habeas corpus ?roceading is
brought in that court. The warrant's validity is not
questioned but it would only be necessary to insert
the words, "by him" with a pen, and if any other war-
rants are printed, the words should be Iinserted in
the new warrants,

COLCLUSION

1t 1s the opinior of this department, that your
rendition warrant, as printed, 1s valid, but could be
subject to attack, which attack would be unsuccessful.

APPROVED: . Respectfully submitted,

W. J. BURKE
Asslstant Attorney General

ROY MeKITTRICK
Attorney General of Missouri
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