
BARBERS: 
LICENSING: 

Right of Board t o waive penalty fees under Section 
10132, R· s. Mo . 1939. 

November 18, 1943 

F J LED 
State Board of Barber Examiners 
620 South Kimbrough Avenue 
Springfield, Mi s souri 

;Jj 
Attentions L. N. Dixon, Secretary 

Gentlemen: 

This will acknowledge receipt of your request for an 
opinion under date of November 14, 1943, whioh reads as fol lowaz 

"Is it possible under the existing law, 
Chapter 67 Sao . 10132 R.s. Mo . 1939 page 
2664 for the State Board of Barber Examin-
er• or any other person to authorize the 
waiving of the $ 5 . 00 penalty clause for 
failure to renew t heir State Barber License 
in the requ ire time, even though they pre-
sent an honorable discharge from the Army 
or other branches of the Armed Service of 
our Country, and swear that because of such 
Service they were unable to renew their 
license in the time allowed." 

The section r eferred t o in your letter r oads as followsa 

"Every person now enga ged in the occupation 
ot barberins 1n t his state shall, within 
ninety days after t he a pproval of this law, 
file with the secretary of said board a 
wri t ten statement, setting f orth his name, 
residence and the length of time during 
which and the plaoe where he has practiced 
such occupati on, and shall pay to the 
treasurer of said board $2 . 00J and a cer-
tificate of r egistration entitling him to 
prac t ice the said occupation tor the fiscal 
year endi ng January 31, 1922, thereupon 
shall be i s sued to him, and t he holders of s uch 
certificates shall , annually, on or before 
the expi r ati on o f t heir respective certifi­
cates, make a 1plioation tor the renewal of 
same, statins t he number of his expiring 
oert1£1oat e, and shall 1n each case pay to 
the treasurer of said board the sum of e 2 .00 
therefor . For any and every l i cense or 
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certificate given or issued by the board 
a fee of ~2 . 00 shall be paid by the person 
receiving the same. Should any person 
holding a certificate of registration as 
a ba~ber fail to make application for re­
newal of same within the time prescribed 
h erein, such person shall be required to pay 
the sum of $5 . 00 to the treasurer of said 
board, in additi on to the regul ar registra­
tion fee provided for herein . Any person 
failing to renew his certificate of regis• 
tration for a period not exceeding two 
years may reinstate said certificate of 
registration upon the payment of $2 . 00 for 
each delinquent year in addition to the 
$5 . 00 reinstatement fee prescribed herein, 
but 1 any barber failing to renew his cer­
tificate of registration for a period ex­
ceeding two years and desiring to be re­
registered as a barber in this state will 
be required to appear before said board 
and pass a satisfactory examination as to 
his qualifications to practice said occu­
pation and shall pay to the treasurer of 
said board the regular examination fee as 
is prescribed in t he following section. • 

we t~ink the sugges tion is splendid that a waiver of such 
penalty be enforced by the State Board of Barber Examiners for 
those in the armed forces, however, neither the Governor, the 
State Attorney General, the State Board ot Barber Examiners, nor 
any other officer or board except the State Legislature has an~ 
authority to cause such a waiver to become effective . The above 
provisi on provides in part: 

"* * * such person shall be required to 
pay the sum of $5 . 00 to the treasurer of 
said board * * *" (Underscoring ours) 

By the use of the word "shall" it is maldAtor~. See State ex . 
rel. Stevens v. Wurdeman, 295 Mo. 566. 

It is a well established principle of law that any board, 
bureau or commission, being a creature of statute, shall have 
only such powers as may be conferred upon said board, bureau or 
commission by statute. In Aetna Insurance Company v. O' Malley, 
124 s . ~. {2d) 1164, 1. e . 1166, the court said : 
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"***59 c . J ., section 285, page 172 , 
section 286 . In the last citation the 
aut hor sa ys : 'Public offi cers ha ve and 
can exercise only such powers as are 
converred on them by law ~ * * *" 

This function you inqui r e about bei ng waived is a mandate 
from the Legislature and must be carried out t o t he letter of the 
law, as stated i n s tate v . elsch, 124 s. w. (2d) 1. c . 639 : 

"( 3- 5) It i s established law tha t the 
pur pose of mandamus is t o compel the 
performance of a ministerial ~uty whi ch 
one charged with its performance has re -
fused t o perform. Whi l e mandamus will 
not lie t o correct or control the judgmen t 
or discretion ot a public offi cer i n matters 
committed to his care in t he ordinary dis­
charge of his offici al duties, i t is neverthe­
less well established that mandamus will lie 
to compel t he performance of mere minis t erial 
acta or dutie s imposed by law upon a public 
officer t o do a particular act or t hing upon 
the existence of certain ! a cts or condit~ona 
bei ng shown , even t hough t he officer be re­
qui red t o exercise judgment before acting . 
A mini sterial act , as applied t o a public 
of ficer, i s an act or t h i ng which he is re­
qu ired to p erform by direction of l egal 
authority upon a giv~n state of facts being 
shown to exist , regardless of hia own 
opinion as t o the propriety or i mpr opriety 
of d ing t he ac t in the particular case . 
Stat e ex rel . Jones et al . v . Cook , 174 Mo . 
100, 118 , 119, 120, 73 s .w. 489 . " 

Likewise , t .is is merely a ministerial act to be performed by the 
State Board of Barber Examiners and it leaves no discretion what­
ever t o t ho Board but t o comply with the said act. 

The only possible way that the writer can suggest such 
oan become effective is that a bill be passed by the next General 
Assembly effectuating such waiver . Tnis is a ma t ter within their 
solo di screti on, and one t hat we heartily a nprove and think should 
be passed. 

In some i ns tances laws have been passed tolling cert ain 
provisions of the law for the duration of the war so as to not 
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penalize t hose members of our armed foroes while serving their 
country. For instance . I find one example. Tbis parti cular law, 
Section 16 , p . 663, Laws of Missouri, 1941 , provides that any 
time wi t hin one year after the act became effective. upon the 
payment o f a fee amount ing to ~25 . 00, persons having certain 
stipulated qualifi cations may be issuea a certificat e of regis­
trati on as an architect or engi neer without being required to 
take an oral or written examination. The amendment passed by 
the Sixty-second General Assembly. and approved on August 2 . 1943 , 
merely added the following provl sion thereto: 

"* * * Provided• however. that any architect 
or professional engineer who has been pre­
vented f r om obtaining such certificate of 
registration within the period of one year 
a~ter the effective date of t hi s act, be­
cause of servi ce with t he armed forces dur­
inG such per i od, shall have one year after 
the official termination of t he war to ob­
tain s uch certificate , without ora l or 
written exami nation. 

JUst such a similar provisi on oould be passed by the 
General Assembly and thereby waive any such fees, but in the ab­
sence of some law amendi ng or repealing the present law requiring 
the penalty, the Board is forced to comply with same and collect 
the t 5.00 fee . 

CvNCLUSION 

Therefore , we must hold that it is mandatory upon the 
State Board of Barber Examiners to require a penalty of 5 . 00, as 
provided in Section 10132, supr a, regardless of whom t he penalty 
may be as sessed again~t, be he a civilian or a member of the 
armed f orces of t his oountry. 

A PROVli'D : 

ROY Mcltt 'l'TRI CK 
Attorney General. 

Respectfull y submitted, 

AUBREY R . HAMM F.TT, JR . 
As sistant Attorney General 


