
ROADS AND BRIDGES : Town board may vote by mai~ anu may orr 
subsequent appointments of commissioners 
declare their first , second and third 
choice . 
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honorable ~ • M. . Dawes 
Presiding Jucge of vounty Co~rt 
Ri pley County 
Oxly , b.tissouri 

Dear Judge Da wes: 

~ e are in receipt of your r equest for &n opinl0n , 
u nder date of ·••a rch 26 , 1 9{:3 , whi ch reads o.s follov:s : 

111 e..t• v1ri ting you. for yopr opinion of 
Sec . 8026 f\evised Gto.tu tt>s of t •• issouri , 
1 929 , in rega r d to the a ppo intment of 
road commissioners . · 

" .i1J.e part tho.t is not clear to me is 
aft e r the d~ stri ct i s or ganized and 
t hey ha ve three corn .... ssioner s appo:nted, 
o1e for a term of thr ee ye~r s , one f or 
t wo years , aLd one f or o~e yeer , shoul d 
the ma yor and city council, where.. the 
city is a great e r distar ce t han ten mi les 
of the meetil•g place of t h e county c~urt, 
send in names of first , second a nd trird 
cho1ce , or shou l d t hey just send in one 
name a s there i s just one to be appointed 
at the F'ebrua r y Ter m of court each yeE..r 
thereafter?" 

Section £026 l . • s . •··i ssouri , 1929 , mentioned in your 
r equest , is nov: .:.>action 8675 n. . ...J . •·' is so uri , 1 939 . 

Sect ion 8 675 , supra , reads a s follows: 

"'l'he mayor and members of t he ci ty coun­
cil of any city or town within any spec­
ial road di s t r i ct thus or gani zed, t oge t her 
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with the members of t h e county court 
of the county in Lich said district 
is loca t ed, at a meeting to be hel d 
in t he county court room , at w ich :neet-
in6 t~e presidir~ jud c of t he county 
court shall preside and tl e county clerk 
shall act as clerk , with in two week s af-
ter the voters within the terr itory of 
such pr oposed distr i ct shall adopt the 
provisions of t!.is article , shall , by 
order of record to be kept by the county 
cl erk , appoint a board of commission~rs 
composed of t hree persons , designat ing 
one to s erve ~ or thr-e years , one for 
two years and one for or e year , and in 
Februery every year thereafter one com­
missioner shall ce appointed a s above 
specif ied , to serve for three years; all 
such commissionu!s shall 1e rQsldent tax­
payers of t he district , and shall serve 
until t heir succe ssors are appointed and 
'ualified, vacancies to be filled as ori­
ginal appointmer. ts gre made . Resi~nations 
shall be t o the co~ty cler k . ReTjV&l f r om 
the distr ict stall cr ~ ate a vacancy . Such 
commissicr.crs ,· cfore erter i ng upon the dis­
charge of their duties , sha~l take oath of 
office , to be admini stered by the clerk of 
t he county court : Pr 0vided , that ·vhel'e t he 
city is loca ted a r -at er dista~ ce t l tn te4 
mll~s fro~ the eetirg nlace of t he coun~y 
court , the mayor &r.d c~ty council of the city 
or to•-n 11·1 thir tl"...e road distr l ct for \•tJi ch 
com!.is s ionerr are to be appoin ted , nay make 
a. wr itten cert ificate of ti".eir choi ce .of tl.e 
comui ss~orer or commissionc.r s to be aopointed , 
designating t: oir first , second a1d t ri rd 
choice and ses l t ne same ard trans~it it to 
the county cle.r·k ty .xail or b7 special messen­
ger and the choice and selection desi3nated in 
such certificate shall be e iveo the same con­
sidera t ion as though the boar('' and t ayor were 
pr esent at the mee ting of the court: Provided, 
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t hat s~ch cer tificate shall be J iven 
over the siQ~a t J.r e o.r t nd .1ayor ~r 
a ctirg mayor a t t0stcd by th~ seal of 
the cl ty ard. si...,.oa tu re of t r.c city 
cler k . rr 

I t wil l be noticed i n th~ ~roviso of the a1ove section 
t hat t he legisl ature allowed t he mayor and counc i l men , of 
cities in special road di s tricts located more than ten rni les 
f r om the meeting nlace of tlJ.e county cour t l·;here t he road 
commi ssioner or comr_issioners are appo ..nted , to elect to vote 
by mail and desigrate t heir first , second and t hir d choice . 

This stat~te was e~actcd for t Le p~rpose of e conomy 
and makirg it certain that t ne road commiss .:.oner , or commis­
sior.~rs , wo~la be apoointcd at t.e tl1e of t he el e c t ion . 

:Jnder the stat~ ..:. it i s .. o t ... ar. a tory that they vote 
by mai l , cut , i f t hey do vote by mail they mJ.st designate 
their !'irs , , secor.d. and t h ird Cl.to ice , &ve; after t r..e fir3 t 
mee tinG aftC;r t "le orgar:i zation of the road ~ is t r ict . ..here 
onl y one co :n issioner is to b e an-oo:: ' ted , if t 1.c .~ayor and 
council of suet city elect t o cast t teir vot e by mail , under 
this sectio. they shoul d desl :na t e their firJt , second and 
t hir d ch o . ce , ar:d i n that ft·ay the co ':li!ll ssior er· '~ould be ap­
pointed. 

'lhat such a procedure shoul d b & f ollowed wa s held ir, 
the cas e of ~ta~e ex inf . Hol t , Pros • • ttorrey , ex rel . Jones 
v . 1 eyer , 1 2 b . • (2d) 48 9 , 1 . c . 4 JO, ;·,here. t l1e ·court sai d : 

" .;:. ·.:< * ~Je have r uled t he s t atute 
a s ori gi nally enac ted aut:r.orized 
each member of the meet ing to cas t 
a vote ; and , if the choice desi g­
nated in the certificate is to be 
given the same co~s idera.tion as 
t hough a member was prescrt and 
voting , then hi s choice de s i gnated 
in t he cer tificate must be counted 
as a vote for commissioner . The 
r eq ...l.iremen t that the f i rs t , second , 
and t h i r d choice be desi(-rla ted has 
ref er ence t o the fi r s t meeting 
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after the organization of the di s ­
tri ct , when three commis s i onors are 
t o be appointed . 'lherea!' t er , at a 
meet i ng for t he appo ~ntmer.t of onl y 
on e comni s s ioner , the f i r s t ballot 
might not r e sul t in an appointment; 
i f so , on the second ballo t the ab­
s ent member' s second choi ce coul d be 
vot ed , and so as to h is t n i rd. choi ce . " 
{Unders cor ing ours . ) 

l n t he last par agr aph i n the abov~ case t he cour t 
specifically said : 

11 
-:- ::- .;..- Thereafte r , at a mee t ing 

!'or t he appointment of orly ~ 
commiss ioner , t h e firs t bal lot 
mi gh t not r esult in a n appoir. t men t ; 
if so , on the second ballo t t he ab­
sent memb er's s econd choi ce coul~ 
be voted , and so a s to h i s t Lir d 
choice . " ( Underscoring ours . ) 

'Ihe court clearly held tha t \''here an appQintment 
wa s t o be :.nade of one con1<-1iss ioner , tha t i s a t some fu t ure 
meeting a f t er t h e f i r s t meet i ng , subsequ Emt to t he or gani za­
t i on of the road aistri ct , i f the ma yor and cour cil should 
elect to des i gnate by mail, t hey shou l d de s i gnat e the i r firs t , 
second and t h ird choi ce . The above case is t he only and r u l ­
ing ca se on t hi s section of the s tat ute . 

CO ~:CLJ$10 

I t is , t nerefor e , t he opinion of t .r.:. i s depar t ment , that 
under Se ct ion 8 6?5 h . s . ).,d ssour i , 1 939 , the mayor and ci t y 
counci l of a city l oca t ed a . dis tance of more than ten miles 
from the place of t h e mee ting of t he county court r:here a 
r oad commiss i oner is t o be appoin t ed ma y s end i n t he i r de signa­
tion f or said appo i rtment or appo int ments by ma i l. 
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It is f ur t her tl' .. e oninior:. of t is de part.mert, that 
if tte mayor and council of a city in a spec ial r oad distri ct , 
which city i s located more t hRn ei 1. t 'l'l i le s fro~ the neetir g 
place of tr e county c ourt wl .. ere a road commissioner , or com­
missi~ner is to te appointed, elect t o cast t heir vote by 
mail, t hen t hey s ho uld, evan t hough one commissioner only is 
t o be a ppointed , design& te t heir fir s t, aecot d and t 11i rd ch oice . 

Af• .. 'RJVLD T...' • ....__ . 

R0Y .wc lCl '1 TRlC.t 
Attorney General of •·dssouri 

Re s pectfu lly su bmi tted 

J • ":~Rh.L 
Assi &tant J ttorne~ ~ene r~l 


