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~C~OOLS : How cost of transporting Negro student ~ to school 
is to be paid when it exceeds five dollars per 
month . 

November 2 , 1943 . 

FILED 
J•lr . StepheP. Cornish, 
Superintenden t of Schools, 
f' ike County, 

I! , ib 

/! 
Bowlint, Green, Missouri . 

rhis 1ill ackncwlodge receipt of your letter of 
September 22 , 1943 , as follo ws: 

" The problem of educatin? a widely 
scattered I egro population is probably 
the most difficult one connectod with 
my office . I s~ould greatly appreci t e 
it if you Yoult. clarify tho luw for ':'i'le 
in certain particulars . 

"l,,hat should be dono about Mogro child­
ren in districts so far from a school 
t hat ·s .oo per month is i nadequate for 
transportation? Does your opinion of 
September 30 , 1936, still hold? 

~ur laws require us to give equal 
educational ndvantaeea to ~egroes,and 
yet ~5 .0~ per month is sometimea a small 
fracti on of what is necessary i n trans­
porting a single begro child to school . 
Vhat can we do in these c ases? 

"Has a school board mot its leJ tU. obl1-
8atlons when it furnishes trans pou.ta tion 
to a Negro school, free tuition, but re­
quir es the pupil to wnlk throe mileo to 
the point where tho transportation bo ._.lns? 11 

Section 1, Article XI of tho Constituti on provides: 

"Tho tiOncral diffusion of knowledge and 
intelllgonce beinJ osoen tial to the preser­
vati on of tho rights and libertieo of the 
people# t he General J~naer..bly shall estab-
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liah and maintain free puLlic schools 
f or the gratuitous i nstruction of all 
persons in thi s state between the a6e• 
or six and twenty yenra . " 

. 
Section 3 , Article XI of t he Constituti on provides: 

"Separate free public actools shall be 
established for the education of child­
ren of hfrican descent . " 

These t wo sections make it mandatory that the ot~te 
do t o tnings . First, l t must give froo instruction to all 
children betw en t he -gea of aix and t~enty , an~ , second , 
where s uch child~en are neeroes , the i notruct , on must bo givon 
at separate scnoolo . 

From your request go assume that !u the district !n 
question t horc arc leso t han ei;ht negro of school a3e . there 
t hat is tho case , Section 10350 R . 3 . t o . 1939 , aftor flrat pro­
vidinb t hat in tho case or ore t han ei(;ht no Jro studenta a 
aepar. te school ~~7 be establ ished, or l n l ieu tLor~of t hey may 
be sent to the nehro &cnool l n a district i n the county where­
i n a school i s maintai~od for the~ wit~ tuition and trans por ta­
tion paid , thon provides : 

"v * * i f the number of colored chi ld ren 
erumcrated is l eas than eight, they shall 
nave t he privil ege and are en ti tled to 
attend school in the nearest district in 
the county wherein a school is naintained 
for col or ed children and the transporta tion 
an~ tuition char ges incurr ed sh~ll be paid; 
said t r a=.sportation shall not exceed fi ve 
dollars p&r montb and tuition ch~gos s nall 
not exceed the pro rata cost of i nstruction •**11 

It thus appears that while the co.t.s t i tution roquli'es 
freo i~atruotion to t hese otudents , the lo ·l~l tive procedure 
sot up for caL•r yin> out the co~stit~tional- 1date 1o somewhat 
restricted duo to t ne l i mitation on t he a ount .hioh tho school 
distri ct may contribut.o toward the transport ation cost . !.ow­
ever, we do not tt.ink this fa.ll ure to provide suffi cient funds 
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for payment of tho total cost of transoortation croo.tea a 
vi ol t1on of tl!E. cot.td.i tl.-tlor al provisions o.bove cited. 

Sec~ion 103!"'0 has been t he ln for at ~ood many years , 
bu~ it •as not until lv29 (1a s 19~~ , p . 3e2} that t her6 las 
introduced i n tre 1~• a provisi on for trans,ortatlon . Prior 
to t ne 1929 &':"'lend tent thA othe r -provisions now lnCOT' ~)O:>ated 
into Soction 10350 wero contained in Sections 11145 and 11146 
R. s • . o . 1~19 . The statutes then prov1.~ed whore t her e vtere 
l es s th~ ftrteen negro students i n a district , they were to 
go to any district in the co\lnty \Therein a school as , llin­
ta1ned for the::. , ~nd t he sending OJ strict was to pay their 
tuition. 

In other words the at~tutea then, a a now , provide 
for tha free education Of noJr:) students between t he ~~OS Of 
aix and twenty . Th t 1~ ~hat ~~c constitution requireo . It 
does not require th~~ students be trans~orted to anl from 
school at public expense . Such requircn~nts o.rc sol~ly of 
lcgi~lative orlric , and that boay has placf.id & l imit on t}lft 
amount to be expended for ~hat p~rposo . 

Where the SUl!" o .,. fi •e dollars per ,..on th for each 
student is not suf!'icien , tho!"4 , when the di ntrict pays that 
~~ount, it h~s discharged its le gal obli ration . F~on there 
on, un ter Section 10581 \ . s . ~ . 1939 , makin~ ed~catlo~ for 
children between aoven and fourteen yours of a~e eo pulsory, 
it becomes the parents' duty to see t~ut the child vota to 
school. The i nadequacy or the ~eans for Jetting to school 
gives rise to no ri Ght of t ho student to de m.d trar.s~ort ti~n 
beyond what the law au t horizes , si~ce no one has tt e rijht t o 
havo the school he must nttcnd located at any narttcular pl ace . 
As YJas said in Lehew v . Brun.unell , 103 r o . 546, f 52: 

" 'rbe distance r 1_ cb tneso ch ild ren rnus t 
go to reach a colored sc~ool is a matter 
of inconvenience to thaM , but it is an in­
convenience T1.t1i ch must arise in any school 
s ystem. The low does no t ~~ 1ertake to 
oat blish a school within a s lven dtntance 
of anyone, white or blaok . The inequality 
in distances to bo tra veled by the children 
of different fnnilies is but an inc1den~ to 
any cl assification, and fu~n\ahea no sub­
stanti.U ground of CO""Jplaint . " 
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Just wha t arrangements t he school district and the 
parents of t hose children Jay make to cover the cos t of 
transportation above five dollars por student is s~ethlng 
left to their ovm junBment . 

As to our opinlon of ~epte~ber 30, 1936, to ~r . 
Davis Benning, we still adhere to tn~ vi ew there expressed, 
that unless t he school dist rict doe s comply with Section 
10350 up to the full ext ent required and permi tted by said 
l aw, t hen "such s chool district sl~ll b e deprived of any 
part or tho public school funds so lon~ ns the provisions 
of this se~tion (Sec . 13350) are not co..:1pl fod with . " 

As to the point where trans,ortation t o school may 
begin , we wish to s ay t hat ex~~1nat1on of t ho statutes f aila 
to disclose a single provision which undertakes to 84.!'1 how 
f ar a student may be required t o GO from his home to the 
point whore he nay catch th< sc 10ol bu3 . That be in .. ) co , then 
i t appears such is a mat t er for the school authorities to de­
ter.mine in t he exorcise o A thclr jud~e t i n layin~ out t he 
route of the school bus . 

It, t herefore , is our op.Lnion that uherc there are 
l es s than eigt' t nt:> ~ro ouildren in a school dis1..riot , it is 
the duty of the distr ict to send thciD to sclool in some di s ­
trict in the c .... tm.ty where a school is taint 1nod for 110uro 
child ren , a nd tnat sai district must pay their tuition and 
provide at l east ~he s~ of five dollarc por contn ~er child 
for transporting aaid chil dr en. to school; that whoro five 
dollars a montb will not defray the cost of transporting ' 
the ch ildren to their school, then the parents of such child­
ren must assume the additional coat undor such condltlons as 
t hey may at;ree t•pon with the dictrict; th t failure of t he 
di strict to pl y tho five dollars on transportation cost de­
prives said district or the rl •r t t'o 8IlJ pc:.rt of tho public 
school fund; an - , that in establi h i nz a trancportat •on r oute, 
t here is no l egal requirement as to ho far a student may be re­
quired to go in ordor to reach the point to catch a school bua . 

.t~P PR0V!.D : 

ttOY HcKIT l'RICK 
Attorney Gene ral . 

LLB/LD 

Roapectfully aub~ttod , 

L.A.\~ Iillli CE L • BR ~D.uEY 
Aeaiatant Attorney Genc ra1 
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