
COUNTIES -
ROAD OVERSEERS 

~andatory that County Court 
appoint Road Overseers . Such 
appointment may be made any til 

- - -- - - --- - - --
~>eptombor 29 , 1943 

Honorable \, . E . Coffer 
Prosecutin~ fttornoy 
st . F'rancois County 
!''armington, Lionouri 

Dear Sir: 

FILE 0 

I f 
Th1o ~lll acknowledGe receipt of your letter under 

date of ~eptombor 1, r equesting an opinion. 

You Jnquiro if it in nando.tory upon the County Court 
under Section 0516 to appoint toad Oversoc1•n u1J if the 
County Court nhould a~)po1nt no.iu Road Oversoero now or wait 
until February next year J to date no fioud Ovorueers have 
been appointed; that sinoo 1940 the County han employed a 
County Highway Engineer in accordance with f action 8660 , 
R. s . Uo . 1939 . 

The County Court in not a ~enernl agent of tho County 
or State , but their powers are limited by statute and any 
act s beyond the statutory authority are void. 

In Jlorris va . Karr , 114 s.w. (2d) , 962 , l . c . 963 , the 
Court sai d : 

nin ~turgcon v . Hampton , 88 l.o . 203 , 
at page 213 , the rule was early an­
nounced ~h1ch h1s been cenera1ly 
rot:'OJliZed in t .hia at ~te ac .follows: 
' The county courts are not the con­
oral acents of the counties or of 
t he ctate . Their powers are lirulted 
and do.flned by l aw . 'l'hoae statUl.6D 
con~tltuto their warrant of attorney. 
\n~nover thoy ctcp outside of and be­
yond t his statutory authority tho r 
nets aro vold . ' Tho court ~OGD on 
to say that it should go far to U1)­
hold the acta of tho county court 
whon they are o.ero ly irre(!."Ular , but 
such acts nrc not irreGUlarities and 
aro void ~hen mado without any war­
rant or authority 1n l aw. " 
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Another cardinal rul e of statutory construction i s to 
ascertain , i f possible , the intention of the l egisl ature and 
give it t ht t effect . .hs was saia by the Court in City of 
Lt . Louis vs . Pope , 126 ~ .~ . (2d) , 1201 , l . c . 1210, 344 llo . 
479: 

"In t he C::.enter Co'I'Tlmission Co'npany Case , 
City of St . Louis v. Senter Comm. Co ., 
337 J o . 238, 85 .. , • . • 2d 21 , tnia court 
laid uown t.c ... i:... rule ( pago 24) , 1 'i'ho 
pr1.mo.ry rule of const ruction of ntatutes 
or ordinances i~ to aucerto.ln and c lvc 
effect to tl.~.c. la.va.1o.kcrs ' intent · · "'" -::· 
tniro ouould bo done f.c'Oll tho words used, 
i f postilbl e , considerin ; t ho 1"'-'lcua o 
honb~tly and faithrully to aoccrtain ito 
pl ain :-.nd rational 1nDtmlng an<.:. to prontote 
its object and manifest -ourpooe •. ·· ···· ·::" 

In viev of t"'e fo~·ef"olng, we d.-11 excrdne the statutory 
provlslons regardin~ appointn.cnt of such Road Overseers . Sec­
tion 8314 , .. "\ovioed !:">tatutes of 1 iLoouri, provides tt..:Jt the 
Count~ Court of all couaticw , cxceP.t tuosa in township organi ­
zation , shall, in January, 1918 , ~ith tr~ advice of the County 
Hi ghway En inoer, divido the county into road districts , and 
b iennially t heroaftor the Court snall hctvo t no ri~t to change 
tho boundaries of ~uch roPd districts as to tl~ best interest 
of the public . ectlon 8514 reads a~ follons: 

"The county courts of all countien , 
other tht•n tno::~e una.cr tounahip 
orn:uni.zation. , shall , dul .. i n' the 
JUonth of Januar:;, 1r 1a , ,·•ith tho 
advice and asaict~aco of ~ho county 
hiehway Emgi.neor , dlvlde thei r 
counties into road districts , all 
to ~o numbered, of auitablo nnd 
convenient size , road ~tlca~e.and 
tnxubl e property cousiuerod. Said 
courtc shf·ll , dur.:..U.:, tl (; .. 1o. l.r.l of 
Jt .nua.ry bloru1 i.all:, thercufter , have 
o.ut4ority to c.tan e tho boundaries 
o f any such road district ao tr..o 
best intere ~ t of tlJe public may requiro . 11 

Soction 851 6 , nevi sed ""•tatv.tes, fttrl;llei· provides that the 
County Court shall ap~oint all Roud OvC'rsccr~ a'1.1 .. u~h appoint­
mont chrll be nr~.do at t~e l<ebruery term of court . .:'his section 
r oads as fo1lo s : 
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"All road overseers shall be o.p-
polnted by the county court of tho 
county at the Pobrua.ry term of said 
court . No person shall be eli01ble 
to the office of road ovorseer, ex-

September 2 , 1943 

cept he be a citizen of the road 
district for ~hich he may be appointed, 
or of an incorporated tovm or villaoe• 
within the bounds of s~c~ district and 
bo a practical road builder. o~ pos~ 
sessod of t~c~lcal or scientific knowl­
edge of such work (shall be over twenty­
one and under sixty yenr:l of age and 
moreover be able to read and write) . 
Buch officers shall receive a compensa­
tion of not l ess t .. t.n two nor more than 
three dollars per day for each day act­
ually nnd necessarily employed a3 nuch 
oversoor _ to be fixed by the cou.n ty 
court annually in tho month of March, 
by order or record." 

Under f ection 8514, supra, ne think that the County Court 
has no d1scro~1on regarding the division pf tho county into 
road districts; t he lat~akera used tho word "shall"; and further­
more made one exception as to all counties under township organi­
zation. Therorore , unquestionably the l egislature definitely 
intended by caking the exception that all other County Courts 
must divide thoir respective counties into road districts . 

Generally, the uae of tlw word "shall" makes it mandatory; 
however. this is not always t ho rule . In ~tate ex rol . Carpenter 
vs . City of ~t . Louis. 2 f. .~. (2d). 713, l . c . 727 , 318 ~o . 870, 
t he Court ~ld that the word "ohctll" 1n statute, thouGh imperative 
where the public has a right which ouGht to be exercised, may be 
directory or peroissive . In so holding t he Court said: 

"Dut roapondonta call attention to the 
language of section 7191, that ' such 
mayor o.nd common council shall dil·ect 
t he proper off1cor to give notice' so 
as to submit tho matt er to a vote , 
specifying the rate mentioned in the 
petition. Tho ord 'shall', when used 
1n a statuto, is often conGtrued to mean 
' may•. It is imperative whore tho pub­
lic or persons h6ve righto which ought to 
be exercised or cnforced;- but , where no 
right or benefit depends upon its ~­
perat1ve use, it may bo held directory 
only. 2 Lewis-sutherland on Statutory 
Construction, Section 640 . The word is 
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held to b e permi s &ive and n o t; mc.ndat or y 
when ne ce ssary to ~ustain or accomplish 
t he purpose of a l e gi s lative ac t . r eopl e 
v . F·ox. 144 App . Div. 611 • 129 1-i . Y. s . 
loc . cit . 651. ' Sha l l ' i s a l s o construed 
in the permi ss ive sen se to mean ' may' 
where it i s ne cessar.Y to &usta.ln the 
const i tuti onal ity Ol ~ s t atutu . 5pr 1ng 
Cr eok Dist . v . :. . J . & I; • • \y. Co ., 249 I ll . 
loc . cit . 294. 94 :~ .E . !)~9 . Court s many 
tine~.~ have conot rued t ':l.c Ymr d ' sha l l' to 
moan •may ' under circ~ustances wher e it 
seemed cons i stent ni t h t he l or,isl a t i ve 
intent . "'ith tha t construc t i on t he mayor 
and common c ouncil had discret i on either 
to deny t he petition or to submit the 
proposition to a vote . l avinG th~t dic­
crotion i t was t he mayor ana cor~on council 
which i'ixed t he t ax rate whon they ordered 
t he e lection. the r a t e to go into effec t 
cont ingent upon a f avorab l e vote . " 

Unaer such a cons t ructi on of tl'E:> \lord 11 Ghall " • i t ill 
necessi tat e an inqui ry t o ue termine i f the public 0 1· per son s 
h ave right ~ or benefi ts whi ch woul~ be lnf ringod , or whe t her 
or not oucn r i ghts or benefit s do depend upon the appointment 
of such Hoo.d Overseere . 

~~urnin:. to tect ion 8516 • supra. we f lnu t l.t.e lan~u.age 
used r e r'e r:" to "All hoad Overs eers shall be a or>oln t ed by t he 
County Cou rtu . l<'Ur tp.ermore , under Article 9 , Chapter 46 . r e l ative 
to County 111gh''UY ·~ nrinecrs , &.ppar ently tho l eklslat.ure contem­
pl a t ed t ha t t bo 0ounty Courts i n t h i s [ t , t e . hall appoint Road 
Overseers . f or 1n many instance s under t he Artic l e it provides 
for County Hi L..h\fay r:n;inecr f! supe r v l a i n , and dir ect ins t he Road 
Overseer s 1n t he variou~ counties . 

I n vie~ of the forc r o lng rule~ an~ stat~tor~ prov i s i ons . 
wo o_·(; of tie opl:1.ion th .... t it. ..i. . mencatory u"on t t1 Cowtty 
Court ~o apJoint ouch Road Overs er~ 1n conformi t y wi th - ection 
8516 • supra . 

As to t he tin:e v,·hen such appointL.o.en ta may .:>c made . we 
hold it i s not mandatory t .h t such Roaa V'vorsee1· ~ :>e appo int ed 
in F'ebruary. I n ro o far as pos,ibl o s -ch appoi n tnent s shoul a bo 
mado durinu t ho mon t h of February; however . the decisions in 
t h i s St a te have many tilde s hel d tha t a s tatu t e is di r ector y 
when specifying t he t ime within which a public off i cer i s t o 
porform an off i c i a l act, unless t ho phraseology of such statute , 
or t ho nature of t he ac t t o bo performed and t he consequence s 
of doing or fa i l ing to do i t a t such t~e . i s such t hat t he 
designa t ion of time must be consider ed a 1~1tation on t he power 
of t he off i cer. 
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The Court 1n ~ chafly v . Baumann , 108 S . ~ . ( 2d) , 363, l . c . 
3 65 , 7~1 Yo . 755, said: 

"Apoellant, however., contend~ tho provisionn 
of t:Pe Jones- :·unger t ct th'<t such l andn ' shall 
be l::Ub ject to ~ale ·.r ··"' ·~· on tnc first Monday 
of Hove,.tber of each ye a:r 1 ( soctlon g~52a , t~o . 
ct . ~~,~ . -p . 7~Y:13 , supr'l) , ~ ~ .. · r ·1ot lce ":lall 
":)( '1t. .. 11· ... ..., t- "t :..J'Jc~ l~..:s • ;ill i:e 3old '} * ~-
o~ t':x .!'ir ... t !.:cn.day L'1 ~!ovc.aber :aoxt there fter • 
(::;ection 9952~ , :ro . :.. t • .'.!1!1 . !> • 7~95 , nu"'>rcd , 
a..'"1d t;hat •on t he ds~ .ment1on3c.t in t'l-1· "l.Otico 
the county coll c tc ~ all c!o.nrnence t:t r 'l&lo 
of SUC!l ln"1.C.s • (ncctl~""l <)952c , .... o . s t . Ann . p . 
7995 , supra) , ~r~ -i~cct~rr and not ruanduvory. 
'l'hl~ !:'l.e.y 'e true C3 t• .;:... qaoted prov: 1. )n of 
section 99 "52a , ot·t t-:> ~o ~old r.ou.ld '~~"' letc r:;h e 
p~ov~nionr o: ~cction ~95fh ~~lling for n sal e 
on tho first l~ondc..;r in ~~ ove 1o<..r next th< rca1 tcr 
nne se~tto::1 9952c rf:quirln~ t' o co•J..,tJ coll octor 
to co:-: .• 0~ ·;s the snl e 0:1 the day 1a~:1t::. --, d 1n the 
notlct., to ;·tt, caid !'lrst r:cnday ln CJvamber. 
"'< ~ • The gemc1•~ 1 rule on ..... i ts 11 itation:~ , 
11kew1 .. c , reco ... rnizc ~ i'1 th& cltcd car. s , ar·o 
~t t;sd 1..:1 .5'.) c. J. 1')7 , ccttou ":34 : " tn.tute 
specify1nc £1. time ~ t t~-:in i'lllich a ?"tbllc officer 
is to pcrfor.rl an off ' ~i~l •ct ror~rdln t~c 

ricl't~ O!l • duties of ot!lerz , ant:l made '1t1: a 
view t;o t~~ ;>roper , or-:lerly, ::mn :>r·::npt conduct 
of bu .. ·ncs--, is unmlly direc t oiJ , u-:1le~.r. t'Le 
;>hro.f'eolocr of t ho ctr..tuts , or :..': uatur of 
thC" ·ct to be performed nne t he con~equc1ce s 
of doin o.;.• failing ·Lo do it at 3Uch t irll< , is 
suer t~at the designation of t~o mu~t be con­
sidered !:' l i!!!itt".tion on t:1c po\:er c~ the officer' . " 

In viol'" of the s.bovo aut'1.o:r·l. ty, Vie arc of the oryluion that 
such pro"TisiorH· requirin ; ~.<Pb .o d Oversoer•s to be n)pointcd at 
t he Febr uary tcr-1. of "Ourt shr.ul d be .follo-:,ocl; !lo\t'evur, it is 
not rtt:mdt:>to:r-y, hut ~ircctot·y, nn~. such a."'poi!'ltm~nt·:nt:•y be made 
at time s other t! an durin the month of' lobr·uary • 

• 

'l'herefore , we concludo that it is mandatorJ that Hoad Over­
soars be appointed under <"ection 851 15 . However, it i c not iD.­
pcrative tha t such ... \ond Oversoers be appointed at tho February 
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torm o1· court . In ... o far as po::wiblo such appoin tmonts sh oul d 
be made at tne ... cbru~ry ter .. .w. bf court , but cinco thio requirement 
i s merely directory a.1d not n.mdator'J1 suc!1 appointment s may be 
made at a la'lOl' Jato . 

ARH : ml 

APPROVED: 

ROY J. ... eid·r~'HICK 
A tto1•ney General 

:lc :Jpe ct!"ully :lubmi tted , 

AUBREY R. HA IMETT , JH . 
As~ist~~t Attorney General 


