CRIMINAL S?bmissible case stated under Sec-
LAW: tions 9835 and 9868 R. S, Mo,,1939.

January 9, 1943

Hionorable William K., Collinson
Prosecutlng Attorney
Greene County

r—-
]

Springfield, kiissouri

Lear lir, Collinson:

This wlll acknowledpe receipt of your letter
of December 14, 1542, in which you request an opinion
ae follows:

"At the request of Mr, 'i, D. Cruce, who is' a
Supervisor of the Food and Drug Department,

I am writing you about & situation which has
arisen in this county. 1In reallty, there
aie two situations, both of which I will out-
line.

"The first situation involvee selzing of
poultry by the Food and Urug Commissloner
which is tainted, spoiled and unflt for humen
consuaption. This poultry 1g the property
of a wholesale produce company which does not
sell at retall and which had the poultry
#tored in o refrigeration plant here in Springc-
fleld. Section 9865 R. &, Mo. 1939, provides
it is 2 erinme to 'sell, offer or exnose for
sale or havé in his possession with lntent to
gell' adulterated or misbranhded food. ince
all defendants arec presuned to be innocent un-
til proven guilty, I fall to =see how.ws oould
get to the Jury in a case of spoiled chickens
which were found stored, as these were, The
most we could charge would be possession with
intent to sell, and since the intent is the
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essential part of the case, since it would be
impossible to prove 1t by any direct evidence,
the only question left would be whether the
possessicn in a ceold storage plant would be
enough cevidence to infer intent to sell. This
is one guestion upon which I would like to

- have your opinion.

"The second question is this: An inspector
from the State Tood and Drug Department saw an
employec of this rroduce company sell eigzht
.chickens from a barrel of chickens which were
on & delivery truck. The cechickens were de-
livered at the meat market from this barrel
and the sale can be proved. The eight chieck-
ens s80ld were not exsmined in any way, by the
Food Inspector, but he ssized the rest of the
barrel of ¢hickens end found that part of the
remaining chickens in the barrel were tainted
chickens unfit rfor human consumption. We
have no direct evidence that the driver of the
truek intendesd to deliver the rest of the
chickens to other msat markets or that he in-
tended to deliver the snolled chickens which
were found in the bharrel.

"In your opinion,would the possession of these
spoiled chickens in the barrel from which some
ochickens were delivered constitute a erime un-
der Seetlon 98657

"lir, Cruce is anxlous to bring a caee on one
of these two situations of chickens. Ee
states that if he cannct push eriminal charges
on eese8 like that that the law should be
changed and he would like to have a test case
to determine how far the statute goes, and
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what are uils powers in making a criminal pro-

secution. He is anxious to have your office

cocperate in handlin- a test case of this na-

ture and, of course, I know that you feel like
I do, namely, that you would not wish to be a

party to a c¢riminal prosecution if there 1is no
poseibility.of obtaining a convietion.

"I would like to have your opinion orn this and
your attitude toward the brirnging of the test
case."

In your letter you mention Cecetion 9865 R. S,
Mo., 1939, being the section of the statutes which makes
it an offense to gell snd have possession of adulterated
food with intent to sell the same. Section 9868 R, S,
lo., 1939, defines what shell be considered es adultera-
ted foods and from this scctlon the sixth subdivision is
quoted:

"If it consist wholly, or in part, of a di-
seased, filthy, decomposed, nutrid, infected,
tainted or rotten animsl or vegetable sub-
stance, or eny part or portion of gn aniral
diseased or otherwise unflt for food, whether
manufactured or not, or if it is the product
of a diseased animal, or of an animal that
has died otherwise than by slaughter, and in
case of meats, oysters or fish, #o0ld or offer-
ed for sale in the fresh state, 1f such meats,
oysters or fish shall have been lnoculated,
dusted, powdered, sprayed, rubbed, annointed,
shed, sprinkled, fumigated, or in any
other manner treeted with sny of the substan-
ces declared deleterious or dangerous by this
article, or any antlseptic or chemical preser-
vative or dyestuff whatsoever, whoee use and
apparent purpose is to mask deconposition, or
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or to glve to the meat, oysters or fish a false
appearance of freshness or quality. And in
the case of gairy produets, 1if any sueh product
be dravn or produced from cows fed on unhealthy
or unwholesome food, or on waste, sleps, re-
fuse, lesvines or residue of any nutiore or kind
from distilleries, breweries or vinegar facto-
ries, or on food in a state of putrefaction, or
from cows diseased in any way."

X¥rom reading these two .sectione 1t is aprarent
that the sale of spoiled, tainted, rotten, etc., food or
the vossescion of esuch food with the intent to sell the
same would be an offense.

The statement of facte in vour letter is ex-
ceedlngzly brief and we should have aporeciasted having a
statement more in detail.

For the purpose ol showing the steps taken in
reaching the conclusion of this oplnion some elementary
law with which you are thoroughly familiar will be set
out herein. Cf such mnature is the following brilef
statenent talkien from Cthe case ol Ltate v. Leverly, 201
lios 550, 5%8:

n Rk E X The intent of a party in the doing

of any particular act 1s seldom susceptible of
positive and direet proof. The intent is a
mere invieible resolve of the human mind and
ordinerily must be gathered Lrom the acts and
conduct of thLe ﬁa;ty CuQEQLQ withh the commis-
sion of the aect.

'Thils case was a case ol assault with intent to rape.
What is there said about iantent is cousldered pertinent
to your inguiry as la each Instance it would be ncces-
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sary to alleze ané orove the specific intent.

Tie sections of the statutes relating to the
sale or possession with intent to sell of misbranded or
adulterated foods lLave not been before the apnellate
courts cn many occasions, Mo cuase has heen found
wherein a ruling Les been mude as to tie sulficlency of
the evidence to cstablish intent where the only evidence
before the court wac the posscssion of adulterated food
in a stocci: of merchandise. The case of State v. Lief,
248 Yo, 722, was a case in which the defendant was charg-
ed in one count of an indictment containing two counts
with the offense of possessing adulterated noda water
with intent to sell the same, There was a complete
failure of proof as to any adulteration, aud there is no
showing 1n the rcoorted case as to whzt evidence of the
intent to sell wes offered.

It is not considerced necessary to cite autho-
rity for cthe statement that the test of whether or not a
submissible cuse 1s presented is to determine 1If therse
is substantial evidenee which, with the reasonable in-
ferences that may be drawn tl:erefrom, teken as true on a
demurrer, would show prima fsele the guilt of the defen-
dant.

Considering the first situation stated in your
letter, we Luve a wholesale produece farm found in nosses-
sion of spoiled chiickens In a refrireration plent. Yos-
session of tle adultercsted food 1s clezrly proved. The
firm ic in the busliness of selling food gnd there is
stock on hand for that »Hurpose, Would not the inference
naturally follow tiat it wae thc Intention to sell its
stock of merchandise? If thie is true, that would make
a prima facie cuse.

Under your second situation an emnloyee of the
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firmn wae found making deliverles from a barrel contain-
ing spoiled chickens intermingled with unspoiled chick-
ens., This barrel had been taken out of the larger
stock and placed under the controcl of an employee who
wes naking deliveries to retall merchants, To the
mind of the writer this would also make a prima facie
case of the intent to sell the spoiled or adulterated
ciiickens,

It 1e recognized that under a charce based on
elther set of fects detalled in your letter a great many
defenses could be offered, and this 1s particularly true
about the Tlrst sct of facts for a small bit of adulter-
ated food could suslly be mingled in a larase wholesale
stock without the nowledge of the owvner of the steck or
without any intention on the part of the owner to sell
such adulterated merchandise. But suech other matters
ag might aprear would bc matters of defense or extenua-
tion and should be consldered hy the prosecuting attor-
ney in the exercise of his honest discretion in deter-
mining whether or not to file a cherge.

Until the law has been definitely settled by
having 1t ruled upon by the appellate courts, 1t is well
to file a test casc. If the law is impracticsl or uncon-
stitutional and the purpose for whleh it was cnacted
cannot be accomplished, this should be determined at an
early date in order that steps eould be taken to make
corrections. In conneetion with the nossible filing of
a test case, it is the view of the writer that the second
state of fects would make a far stronger case than the
first set of facts.

Respectfully submitted,

We O JACKSON
Assistant Attorney-General
APPROVED:

ROY MeKITTRICK
Attorney-General WOJ . FS



