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This will a cknowledl"e r e cei pt of your letter 
of De ce :tber 14 , 1942 , i n ,;1 i ch yo u r eo ues- t an O"iinion 
as fol l owr : 

" .~t t he r equest of Lr . 
su~ervi ~or of t he ~ood 

, • D . 0r ucs , who is a 
,n~ Dr ug Dc~urt1en t , 

e situ~ tion which has 
In reality , t here 

I am writing you a~out 
uri sen i n t h is count y . 
arc t wo situations , both 
line . 

of which I will out-

" 'I'~1c "'i J st s i t uation i nvolves se i zing of 
poultry by t he r ood ~nd ur u.a Coram.issloner 
which i s t a i nted, s poiled and unf it f or human 
oons u.tnption . Thi s uoultr~r i f.' tho 'ro perty 
of a whol e sale produce oo'!"'J.pCUly vrl i ch doc s not 
Ael l a t ret a il and which had t he noultry 
~torcd in u r efri garation ul ant here tn bprin ~­
field . bection 98G5 H. u . I•o . 1939 , provide s 
it is a crj ~c to ' s ell , offer or OY"iose for 
sale or t ~v· i n : i ~ T)O ... sc ssion , i t' lntent to 
~ell ' a.du::!. t .. rc4 t ed or 'lis'l)r ..... ;, de~ food . i noe 
~ 11 defenda nts arc nr c sw1cd to be in~occnt un­
til -proven r uilt:r , I f ai l to f.eC' tow .we could 
pet to t he jury in 11 oc.se o ~ spoiled chickens 
which wer e f ound stored , as tl os e were . 'rhe 
most we co ul d c.hur ge would be possession with 
i ntent to sell , and since t he intent is t he 
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essential p~rt of the case , since it woul d be 
in,ossible to provo it br an~ di rect evid~nce, 
t : o onl~~ ~u~stion l eft ·r .lld be whether t he 
po ssessL .. n i11 a cold storaec ryl ant would be 
enough evidence to in:rer intent to ~ell . This 
is one QU( ntion upon whict~ I would like to 
have your onia:on . 

''The second quer-t i on i s th ~ s : An tns'Uector 
frow. the !:!t ate :O'ood and Dru.,. Le-art -ent sa-r· an 
oT )loyee of tLis rrc~ucc "Om:::->any sell e i 3}!t 

. ch ickens fro~ a t~rrel o~ chickens ~hich wore 
on a delivery truck . The chickens \mre de ­
livered at t te 1eat r.ar ket 'f'rom t his ba rrel 
and t he sale c£n be nroved . T~e eight chick­
ens sol~ erP .cot cxani!led in any way, 'oy the 
Tood I nspector , but· e ~eizcd the r est of the 
barrel of ctickenr ['l'l.d found that p~rt of t Le 
r emainins chickens i.n t he uar r:)l ,,.ere t a i nt ed 
chickens unfi t "ol Lllinan conr'unption. v:e 
have no direct evidence that t he cr:ver of t he 
truck intended to deliver the rest o· the 
chickens to other m:;at m!.lrkets or v .c.t he in­
tended to deliver the snoil1d c'~ ic'tens which 
were round in the barrel . 

"In your opini on , .... oul d t l.e possessi on of t:1ese 
spoiled chickens in tr"' barrel fro.'"\ which some 
c!_ ickens 1acre dnlivered co 1otitute a cri:.e un­
der ~ection 9~o5~ 

"Mr . Cruce is anxi ous to brin- a ca~c on one 
of trese two situat ions of ctickens . .r....e 
states that if t~ cannot nush criain~l char ges 
on ccscs like that t 'at t~e law shvul d be 
chanred "nd le wruld lik":) t o have (\test case 
to det er1inc hov far the statute goe s, e.nd 



lion . · .• "1 . n. c llinson - 3 - January 9 , 1943 

w! ... at e.re L. is "Jm··ers i;1 mo.ld::t.. a cr i::linul nro -
secution . L.e is ...~.nxiouc to ~At.. vt:.. y:)Ul offic 
coo~e:~te in· undlin ~teet c4~e of t~is na­
ture &nd , of course , I ':now th:.. t :• .... u feel like 
I do , num.ely , thnt you would not Y. i :::n to be a 
par ty to ~ c ~ iminal ?ro•ecution if t l ere is no 
possi bill t,, of o btaininP;; a conviction . 

"I would li ~.:a to i.....av e j•.)u r o:>inior. 01 this o.nd 
your a ttituclc tow ..... rd the 'Jrir '.;.;ing of tr.e test 
case . " 

In your l etter :•ou .mention .. ·ction. 9005 R. S • 
.~...o ., 19:.% , being t.t.e section of t~ \:! st...~.tutes w· ich makes 
it an offense tr ~ell _nc hav~ posse< ~io• o~ ~dulterated 
food wi tr. i nt0nt t o sell th" sane . .JOction 9868 R . !::> . 
I~o . , 19..)9 , define s what s!le.ll be co11 s; (leL.cl t..s c1dul tera­
t er" foods tL.u f!o th.:.t' s cctlvn t he f. ::x.t.il subdivision is 
quot ed : 

"If ~t co~slst wholly , or in Jart , o! a di­
seas0d , filthy , dcco1~osed , utrid , lnfect~d , 
tainted or rotten .... ni.. ~1 or ve ... t ..... ble sub­
stance , vl , rAy ?art .)r •urtlo.1 of e.n ani al 
di s eased or ot:::.erwise unfl t ror food , \"tet"ler 
manufactured or n::>t , o1· if it iE tl.e product 
of a disc~sed ani.nal , or o:' a.n ani o.l t hat 
has died ot'"'erv:ise than by slo.u::iitcr , and in 
case of neats , oysters or fisr , eold or offer­
ed fo1· sule in the fres r ~ t a t3 , if st'ch meats , 
oysters or fish sl:.all ' dV ~ leer iroc•,luted , 
duE ted , >oY·dercd , s _::>rayed , ru'to d , aiL'1" int ~d , 
v."'C.sr ... ed , s~rinkled , f umi rated , or in any 
other 1.CA..nne1 treE.tet: i t't ~n~- of tl1e substan­
c e s declQred deleterious or dun3erous by t h is 
article , or any antiseptic or chemical preser­
vative or dyestuff w' c.t~,ocver , · •. ~or- .... use and 
a 1>-narent purpose i!:. to ..t..sk de co '>OEi tior. , or 
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or to g ive to t~0 1aat , oysters or fish n fal se 
appearance of freshness or quality . ..:\.nd in 
t t '3 case of ouirv products , i f an7r such product 
be trmm or nroc1u.C'ed ::'ron COiUS fed on unheal t hy 
or unwholesor1e food , o~· or: \'Taste , sl9ps , re­
fuse , leavi PPS or residue of any nnt~re or kind 
from distilleries , breweries or vinegar fac to­
ries , or on food in a state of 9utrcf&ction, or 
fro .":l cot:n: diseased irr any way . '' 

]'ro '1 rcadi 11.f! these tVTo .P.'"-'c t1 onr it is o.nnarcnt 
tLat t ·le s8.le u.: ~:moiled, t ainted , rotten , etc . , food or 
t he uossession of such food w:itn the i.ntent to sel l the 
same would be an offense . 

'l'~->e et'""ter1ent of facts in : ·oul' letter is ex­
ceedins ly brief o.nd we should ;JUve t..J> )reciuted having a 
statement more in uetail. 

I' or th .... 1Jur pose o.l.· sh0\~in3 the ste"Os taken in 
reach ing the conclusion of this opinion SO'le e lementar y 
l aw \Ji th w'hic~ yl>U (;;.re t horou,?"hly fu,.dliu.r will be set 
out herein . Cf suc!1 1.~.r.. tul'e is the f'l)llo\.in ~ 1)rief 
stat ed.ent tai .. e.1 fro . .~. t.l_E; cu~E:: o: ..... tate v • ...;everly , 201 
: o • 550 , 55G: 

" ~· ~ * ~ ~. ?1e intent of a party in t uc doing 
of any particular act is seldo~ susceptible of 
positiv"' o.nu. J ircc t ;>r uof . 'rh~ ~ntont is a 
mere iv:.vir;ihle reEolvo of t:• . ..: :1u.t:1an ""lind and 
ordi r1arily .mu~t :..0 t.,-...ther·e-<1 .~.·rot.- the ucts and 
conduct of t! e "1axty c~.art;cd , .. i t1 tl' e ~o nis-
sion of th'- u.ct . " *' '· · ' 

Thi s case uas o. cusc o ..... u.ssaul t wi t'1 :i..ntcnt to rape . 
'/,hat i s t.l:..a:.t'0 said t.t'Luu.t iHtent is co_lslder-ed >ertinent 
to your inquiry as in each lnstdnce i t woul d be ne ces-
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sary to fllle:?;t! anc "'ll 0V8 th S'~'"JCC.ific inter1t . 

T' e sectlonc of ti. st.::.t utcs relntint; to the 
sale or )ossesslon witt intent to sel l of micbr~~dcd or 
adultcratLd fouec :a7c not · ccn bJfore tt0 d)'cllat c 
courts o;:t 1~!1Y occusio .. t.: . ~!o c~.~c h.a.c he en :.:'oun.C. 
\vher cln ..... ;oul~n · .. .c.::: b .en IJ. O" .... :- to t:.:. - ~:u"'·f·: ci0nc~' of 
t he evid ... nc ... , to r::::tc.b l ls'. intent ... t ere t'~c onl:; CT"id.ence 
before -':. '- cot.rt vru!· t: c .oc~8SClvr. c · .... dult rc.t..;d food 
in a s~c,· o· -., ... r;'n.nd~.::c . ·.::e cc.s~ o.'- .:..te v . Lief , 
248 l:o . ?22 , wac n cc.se i 4 \ 11ic .. the dcfen<i1nt ... -e.::. ctar~­
ed in one count o: an indlctl'l&nt co'.lt uini l£ t\1/0 co unt s 
wi th the of'.~.c'1C0 of 7lOSsessi'l"'; acultel'at~d nodn \.ater 
wi t !1 int~~r..t t~1 sell t~10 ::eurnc . '~.'l.cre 'Vn~s a con 'lote 
failure vf ·1roo-+" ar -:.o ~J..rYJ •• t .ll t~rat 5.o.·; , '"".1.::. ;,),ore is no 
s llowin.::; in th.t.: 1 • :~t0~ c_ne an to ,.:'::.... t ,;vi done~ o1 t ile 
intent to sell VIi..! ~ o:' .: 0:: cd . 

It is not co 1s~der~d necessary to cite autho­
rity l'or ·.o ste:tu._Gnt t:~t t'c t0st of '''et:~r Jr not a 
sub~tissi bl() G r 0 is -:->rc:,c~tcd 1:· t o C.Jte1· line lf t'ter 3 
is subst...: ... Lti .... l ov ,;..c:cilCe -.'l l icl , ui t~· t~1e :reo.sm:.:..ble in­
f e rences t'· flt .u.y be drd.v:n t · e.re~rom , t u..-;: ... m l.~;. t.ru~ on a 
demurrer , ".'lOlll c s.how pr· i mo. J\. c:te t' .e cuil t of t:!J~' defen­
dant . 

Co 1.;;_ .n·lnc t:.:c fi:-~t. altt·ati J~- ..... ttod in ~-our 
l etter , w~ ._~.ve ... \1: olc::_le p;·oducc ~cr ':. f'owtil in '"losse s -
sion of snoilcc.. c· _,;_cke_~s · a .. ')fl'.: ·'1r..:!tion .-lent . ...'as-
sess i on of' ~1 c -dt..ltel~[ ted food if' cle:.n· l ·r n;·ovnO. . 'fhe 
firm i .. iT" t'· 'tUSiUef f, Of seJ) ll'ltZ fOOd Ond- tJ• P !'P 1 S 
stock on h~ml .t'oJ ~· .._.t ~, urpof'e . ,,auld not the J"'l-rcrenc e 
naturally f'o llo\'; t at lt \:ur· · ·.- · · '· .!lti ... n to cell it s 
s t ock of "~ ..... rc' o.:tdi~~e~· If t:~h~ is trt1e , tb.at \.onld uake 
a prir.'!.a fu.civ c ..... sc. . 

t!ndc.:: yom- s e cond f' ituation an c~nloyec of t h e 
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fiMl wcs fou..'ld nnki nr; de live r ies from a bar rel contain­
ing spoil ed c11ickens interninc;led Yli t h unspoiled ch ick-
ens . Th is barre l had been taken out of t ~1e l arger 
stock and p l a c ed under t he control of an em~loyee who 
was Lm}:ing de 1_iver i e s to retail mo :-cha.nt s . To t he 
mind of the ·ui t er t i1 is wot~ld a lso ma ke a prina fac ie 
case of the. intent to sell t:-.; F" Poilec or ~~c"ulter?ted - . 
c 1Lickons . 

I t is r e cognized t .bat unC.er a charge based on 
either se t of f a cts de t a:led in your l e t ter a g reat many 
defenses c oul d be of'ered , and t~is is Dnr ticularly true 
a 'bout th:! :L s t set. of fact!: for a !:r:te.ll bit of' adal ter­
atcd food could e~~ily be mi~~led in a l ar3u ~P olesale 
stock wi t bo ut t h, ·mo\\l ed.ee of th0 oymer o f the stock or 
without any intention on the r.ar·t of t he owner to s ell 
such adultera t ed nerchand i se . But such other· r1.atters 
as mi eh t ap~ear wo ul C be matters of defens e or extenua­
tion and should b e cons i dqred by the prosecuting a ttor­
ney in the exercise of !. is hones t discretion in det er­
minine ~1et~er or not t o file a che rge . 

until t !lC lU\'. b.US bBen definitely Set tled by 
ha vinG it ruled u·')on by the a ;>rtelle.. t e courts , l t is well 
to file a t o s~ case . If the l aY' is i mpractics l or uncon­
stitutional nnd :::.h J _purpose f or \'i~1 ioh it waR ..3 nactc<'l 
cannot be a cco "l.plished , th_i s s hould be dete rmine<l a t an 
earl y date 1.n order that s topE could be tt~'cen to ::1ake 
corre ctions . In cotmoction wi th the ~ossiblc fi l i ng of 
a t est c o.se , i t i s the view of the v:r i ter that t he se cond 
sta t e of f t: .. cts Y:ould n.ake a f a r strone er co.se t h.-m t he 
f irst set o f f 3ct s . 
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