COUNTY ASSESSOR: Trustee should furnish Assessor a list
of property held as trustee. Liability
TAXATION: in case of failure to do so,
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September 22, 1943

'r. Gaorg' Ra Clark. FI L E D
Assessor,

Jackson County,

Kansas Clty, Missouri

Dear Sir:

This will acknowledge receipt of your request for
an opinion which reads as follows:

"The major banks of Kansas City are
refusing to furnish this office with
lists of Personal Property held in
trust by the trust departments.

"They have informed this Officer that
by furnishing such lists for informa-
tion would be a betrayal of their trust,

"I respectfully request that you furnish
me an opinion as to the liability of
these banks and the manner in which this
Officer should proceed,"

In State ex rel. Compton v. Buder, 308 Mo, 253, l.c.
260, 1t was held that taxing statutes shall be strictly con-
strued. 1In so holding the Court saild:

"Citation of authority 1s entirely un-

necessary in support of the weil recog-
nized rule that taxing statutes must be
strictly construed, # # # & » "

In Section 10950, R, S. Missouri 1939, we find that
persons having under their care, charge or mansgement proper-
ty are required to list said property for sssessment purposes,
and reads:
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"The assessor or his deputy or depu=-
ties shall between the first days of
June and January, snd after being
furnished with the necessary books

and blanks by the county clerk at the
expense of the county, proceed to take

a list of the taxable personal proper-
ty and real estate in his county, town
or district, end assess the value there-
of, in the manner following to wit: He
shall call at the office, place of do-
ing business or residence of each per=-
son required by this chapter to list
property, and shall require such per-
sons to make a correct statement of

all taxable property owned by such
person, or under the care, charge or
management of such person, except mer-
chandise which may be required to pay

a license tax, being in any county of
this state 1in accordance with the pro=-
visions of this chapter, and the person
listing the property shall enter a true
and correet statement of =such property,
in & printed or written blank prepared
for that purpose; which statement after
being filled out, shall be signed and
sworn to, to the extent required by

this chapter by the person listing the
property and delivered to the assessor.
Such lists shall contain: first, a list
of all the real estate and its value, to
be listed and assessed on the first of
June, 1937, and every year thereafter,
anything in this or any other sectlion to
the contrary notwithstanding; second, a
list of all the livestock, showing the
number of horses, mares, and geldings,
and their value; the number of asses and
Jennets, and theilr value; and the number
of mules and their value; the number of
neat cattle, and thelr valuej; the number
of sheep, and thelr vslue; the number of
hogs and their value and all other live
stock and its value; third, an aggregate
statement of s8ll the farm machinery and
implements, and their vslue; fourth, a
statement of household property, include
ing the number of pianos and other musi-
cal instruments, clocks, watches, chains
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and sppendages, sewing machines, gold
and silver plstes, jewelry, household
and kitehen furniture, and the value
thereof; fifth, money on hand; sixth,
money deposited in any bank, or other
safe place; seventh, an aggregate state-
ment of solvent notes unsecured by mort-
gage or deed of trustj eighth, an aggre-
gate statement of all solvent notes se-
cured by mortgage or deed of trustj ninth,
an aggregate statement of all solvent bonds,
whether state, county, town, city, town-
ship, incorporated or unincorporated com=-
panies; tenth, the number of bee colonies
and their value; ten and one-half, all
motor vehicles and their valuej; eleventh,
all other property not above enumerated
(except merchandise, bills snd accounts
receivable, and other credits of a mer-
chant or manufacturer, arising out of the
sale of goods, wares and merchandise,
whiech have been returned for taxation,
under sections 11309 and 11339, R. S. .
1939), and 1ts velue; under this head
shall be included all shares of stock or
interest held in steamboats, keelboats,
wharfboats, and other vessels; all toll
bridges, all printing presses, type and
machiney therewith connected, and all
portable mills of every deseription, and
all vehicles used in the transportation
of persons (except of railway carriages),
and all paintings and statutary, and every
other species of property not exempt by
law from taxation. The word 'list' as

. used in Section 10996 of this Chapter
shall include all the lists required une
der this section to be taken,"

In Volume 61, C, J., Section 765, page 624, we find
the general prineciple as to who shall list property for assess-
ment. Sald Section reads as followss

"The person who should list property for
taxation is the owner thereof, or, where
it 1s held by one person .for another, and
the statutes so provide, the person who
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has the custody, possession, control, or
management thereof as agent, assignee,
trustee, guardian, executor, adminis-
trator, receiver, or warehouseman. Some,
but not other, statutes requiring listing
apply to nonresident ewners of taxable
property.”

There .is no doubt but that the Legislature is author-
ized to require receivers, trustees and assignees to return
property in their possession for taxation., In Interstate For-
warding Co. v. Vineyard, 3 S. W. (2d4d) 947, 1. ¢. 952, the Su~-
preme Court of Texas held that under a similar statutory pro=-
vision as Section 10950, supra, it required a warehouseman to
furnish a list of all property stored to the assessor when de-
manded by sald assessor, and the Court, in writing a very com=-
prehensive opinion, held that the Legislature had a right to
enact such provision eand the Act was valid, In so holding the
Court saild:

"% ¥ * Said article 7243 not only gives
the right, bt we think makes it the duty,
of a tax assessor, to demand of any per-
son in charge of a warehouse a list of
the property stored in such warehouse,
together with a list of the names of the
ownere of such property and their resi-
dences, # #* %

"# »+ «+There can be no quesation but that
sald article 7243 granted to appellee,

as tax assessor of Dallas county, the
power to demand of appellant that 1t
furnish a 1list of the property stored

in the warehouse conducted by it on the
1st day of January, 1927, together with

8 1list of the names of the owners of such
property and their respective residences,
This, as an express power, certainly car-
ried with it by necessary implication, in
order to keep the act itself from becoming
a dead letter, the right to exercise every
other power necessary and proper to the
execution of the power thus expressly
granted. Lewis' Sutherland, Statutory
Construction (24 Ed.) p. 942."

In State ex rel. v. Burr, 143 Mo, 209’ 1s Oo 214' 215.
216, the Supreme Court, in passing upon the law as to the valid=-
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1ty of the ststute requilring a curator or trustee to 1llst proper=
ty in his care, held it was the daty of a curator to so list
property in his care, and indicated the same applles to a
trustees In so holding the Court sald:

ffhe substantlial point raised on thils ap=
peal 1s the right of the 8tate to assess and
levy the taxes upon the property of a minor
against hla curator in possession thereof,
We can not find that tids question has ev-
er been deteirmlined by this court though 1t
is not a new one in other Statea, It is
conceded oy the loarned counsel for defend-
ant that 1t is competent for the legislature
Ly prop r enactment to require taxes to be
asaesged aralnat a curator 1ln chirge of a
ninor's ostete and mere 1t a personal charge
g/i0inst him, but he luslsts that our leglise-
lature has not done so, By sectlion 75631 the
aasesdsor or hils deputles are remired hetween
tho Tirat cvays of June and Jenuary 'to cell
at the office, plece of doln: baslineas, or

. resiconce of each person requlred to list
property and shall require such pverson to
maikke s correct stute ent of all texable
property owned by such person, or under
tho carc, charpce or manggement of such per-
Son,* ano the person 11sting tiie property
shall enter a truc znd correct statement
of such property in s printed or written
blank prepared for that purpose and sign
and swear to 1t, Elsowhere 't is provided
that from these llsts so made the assessor's
book 1s made upe 8ecse. 7553 and 7564, A
curator under our statutes hzs the possose
sion of the estate of his warc, Dcth real
snd personal, subject to the superintending
control of the probate courte HR. S. 1889,
sec, 5297, It 1s his duty toc represent his
ward in =1l legsl proceedings, That 'the
care and managemcut of the ward's estate!
conferred Ly the statute, is suclh 'care,
charge anc msnagement'! of the estate as is
contemplated by the revonue law, we think
can not be disputed and 1s such as makes
it incumbent upon . im to list it to the
assessor. If Ji:ted by and ap eased to the
curator-it is his personal duty to pay the
taxes out of the moneys in his hands as
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curator, The fact that the curator is

not the absolute owner of the property 1s

no objection, The statute upon its face

%%5%%11 indlcates that a uurator or oEHor
ee st not oniy t) :mt whi

owns In his own right but that over uhic'h_

he has 'EScare, ¢ , OF management.
There ean bé no reason why a minor's es=
tate should not bear its equal portiom of
taxation. Who sc apprcpriate then to list
1t and see That it fs not exorb]tantly
assessed, and lho so proper to pa e t
en assessed, as his curator?y en )
Conceded That & minor's estate is llable
to taxation, i1t is spparent that either
directly or indirectly the curator must
furnish the funds to pay it, as he has
charge of all the estate of the minor.* * "
(Underscoring on page 6 ourl.).

Also in State v, Guest, 31 8, W, (2d4) 783, 1. c. 790,
after quoting from Sections 12766, 12766, 12773 and 12932, R.S.
1919, which are practieally the same as Sections 10940, 10950,
10957 and 11112, K. S. 1939, the Court held that it is the du-
ty of every person to 1list with the assessor all taxable proper-
ty owned by him or under his care and management. In so holding
the Court said:

"From the foregoing it appears that ev-
ery person owning or Lholding property omn
the 1st day of June is lisble for the
taxes thereon for the ensuing year, that
it is the duty of ever rson to lisE
with the | nsuuorum_ axable property
owmned by him, or er his care g
or man'thent “and that pernonnl
cona!!%&!e a debt against the poraon aa-
sessed with such texes, the person named
in the tax blll, If the person who holds
or has under his care, charge, and manage-
ment personal property is liable for the
taxes thereon, such taxes may be assessed
against him or in his name; and, when so
assessed, they constitute a personal debt
for which a personal judgment against him
may be recovered. Whether the care, charge,
and management of personal property devolves
upon one as trustee, adlininfrn%or. exeCu~
or, or curator, Or as sgent of a nonresi-
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dent principal, 1s of no conseguence;
he 1s made EIablo for the taxes on the

2‘]!.:-_2: iy siaply beseuss bo has sharke
sl

ontrol of i1t, and not because of

The capacity In Wwhich he holds it. And

when Eﬁe taxes are assessed against one
80 holding property, the debt is his

# and not that of the estate or principal
for whom he holds. If such a one pays
the taxes assessed against him on ac-
count of property in his custody and
control as administrator, he is of course
entitled to reimbursement from the assets
of the estate; but that fact does not
make the taxes assessed against him the
debt of the estate as between 1t and the
state to whom the debt 1s owing. State
ex rel, v. Burr, 143 Mo, 209, 44 8. W.
1045; Kansas City v. Simpson, 90 Mo. App.
50." (Underscoring ours).

Section 11211, R. S. 1939, defines the word "person"
as used herein, and reads in part as follows:

"% # # and the word 'person', as used

in this chapter, shall be held to mean
and inelude person, firm, company, cor-
poration or otherwise, whenever the case
may so require its use or application,"

In view of the foregoing provisions and authorities
cited, we conclude that 1t is clearly the duty of such trustees
to furnish you, as assessor, a complete list of all property .
held in trust by them, Section 10954 authorizes the assessor,
whenever there shall be any taxeble property in the county, and
from any cause, no list thereof shall be given the assessor,
the assessor shall make out the list on his own view, or on
the best information he can obtain; and for that purpcse he
shall have lawful right to enter into any lands and make any
examination and search which may be necessary, and may examine
any person upon oath touching same., Section 10954, K. S. 1939,
reads: '

"Whenever there shall be any taxable prop=-
erty in any county, and from any cause no
list thereof shall be given to the assessor
in proper time and manner, the assessor
shall himself make out the list, on his own



Mr, George R. Clark -8= September 22, 1943.

view, or on the best information he can
obtain; and for that purpose he shall
have lawful right to enter Into any
lands and make any examination and
search which may be necessary, and may
examine any person upon oath touching
the same,"

Section 10955, R, S. Missouril 1939, provides that
if any person being notified as aforesaid falls to deliver
the required list to the assessor, the property which ought
to have been listed shall be assessed at double its value.
Sald Section reads:

"If any person, bein: notified as afore-~
said, shall fail to deliver the required
list to the assessor, the property which
ought to have been listed shall be assessed
at double 1ts value; and if the assessor
shall neglect or refuse so to do, he shall
be liable in each case, to a penalty of
fifty dollars, to be recovered at the suit
of the county, and to be paid into the
county school fund,"

Under the foregoing provisions the assessor may make
en assessment of any property held by a trustee who refuses
to submit a list of property held by him, as trustee, for
‘purpose of taxation. In meking such assessment the assessor
may examine any person under oath as to such property. How-
ever, 1f such person refuses to take an oath and to reveal
the necessary Information to make a correct assessment, we
doubt the authority of the assessor to force such unwilling
witness., In case the assessor 1= unsble to obtain the infor-
matlion necessary, then he shall, on his own view or the best
information he can obtain, make an assessment, and, further,
sald assessor shall assess sald property at double its wvalue.
Furthermore, if sald trustee then does not appeal under Section
10992, K. S, Missouri 1939, such assessment, for all purposes,
becomes finasl and valid.

In State ex rel. v. Hoyt, 123 Mo, 348, 1., ¢. 356, the
Court said:

"When a tax payer neglects or refuses to
furnish a 1list of his property to the

assessor, it becomes the duty of the
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assessor to make the assessment 'on his own
view, or on the best information he can ob-
tain.,' If the owner thinks injustice has
been done by the assessor, he has the right
to appeal to the board of equalization and
have his wrongs remedied. 1t has been held
that the action of the assessor under the
revenue law is judicial, and when the jur-
isdiction to assess the property exists,
his valuation, unless appealed from, is con=
clusive upon the one liable for the taxes,
Ins, Company v. Charles, 47 Mo. 462, and
caae: cited; Railroad v. Maguire, 49 Mo.
483,

CONCLUSION

Therefore, it is the opinion of this department that
it 1s the duty of every trustee, the same as guardian or cura-
tor of an estate, to furnish to the assessor a list of proper-
ty under his care and management. If he refuses to do so, then
the assessor shall assess sald property on his own view or from
the best information he can obtain, and also shall double the
valustion of sald property for assessment purposes, and if
sald trustee fails to appeal from said assessment to the County
Board of Ecualization, as provided by law, then such assessment
becomes binding.

Respectfully submitted,

AUBREY R, HAMMETT, JR.
Assistant Attorney General

/

APPROVED:

ROY MCKITTRICK

Attorney General
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