RECORDER OF DEEDS:
RECORDING LEASES:

- -

Hon, John E. Clarke
Prosecuting Attorney
Blsberry, iilssouri

Dear Sir:

Aupgust 6, 1943 /

Lease of real estate should be recorded.

R ————————— e

!/J FILED

/[

This 1s in reply to yours of recent date wherein
you submit the followlng statement and request:

"Will you kindly advise me with re=-
spect to the followling:

"hen the Recorder of Deeds is offered
a written lease of a farm by the land
owner to be filed and not recorded, is
1t the duty of the Recorder of Deeds to
accept the instrument and flile the same;
or should he collect the lee for record-
ing and record the instrument?

"In the case of Paxon vs. Ridge, 87 do,
Appe., page 209, the Kansas Clity Court
of Appeals when consldering a written
lease with a chattel mortgage feature,
which was recorded in the real estate
.recorda£ held that a two-year lease of

real es

ate 12 o chattel and was there=

fore not properly put on the real estate
record and should have been on the chat-
tel record alone.,

"The recorder is demanding that the lne-
strument be recorded while the landlord

18 demanding that the instrument be filed.
Any help that you can give me in straigh-
tening out thls matter wlill be genulnely

appreclated."

In the case of Lamar Townshlp ve City ol Lamar, 261 Mo,
171, 189, the court in speaking of the powers and dutles of

public officers sald:
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")fficers are creatures of tihe law, whose
duties are usually fully providdd for by
statute. In a way they sre arents, but
they are never general agents, in the
sense that they rnre nampered cy neltiaer
custom nor law and in the sense that

they are absolutely free to follow their
own volition. # % # ¥ The law which rixes
his duties is his power of attorney; 1f
he neglect to follow 1t, his cestul que
trust ought not to suffer, In facé, pub=-
1ic policy requires that all officers be
required to perform thelr duties within
the strict limlits of thelr legal authority."

Looking to the statute which presecribes the powers and
duties witnh respect to recording and filing instruments, we
find that Section 35468 R. S« 0. 1932 provides as follows:

"In case any person desires to release
any part of the vroperty descrived in
any deed of trust or mortgage by marginal
record or deed of release, he shall be
permlitted to do s0 by the reco:rder on
presentation to the recorder of the notes
or other obligsatiocns evidencing the prin-
cipal of the debt secured thereby, or ac-
~counting for them by affidavits cr otier-
wise as now or uerc.fter provided %y law
in the case of full release, =nd the re-
corder shall note the lact of such partial
reiease vn tue margin of tae record of such
deed of iruat or, 1f such release 1s made
by deed of release, shnsall note tae fact of
the Illing for record of such partial re=-
lease, and ol the presentatlon of such
notes or other obligations, or accounting
therefor, on such notes or obligations in
substantially the following foriig 'See
partial release dated
Recorder' and on the margin ol the record
of such deed of trust or mortgage, but
shall not cancel such notes or otner obli-
gatlons; and notnlng in this section snall
be construed as making 1t necessary for
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trustee named in the mortgage or
deed of trust to join in sueh partial
deed of release.”"

This section applies to personal propertye. In your letter
you refer to the op.nion in the ease of Faxon v. Ridge, 87
0. Appe. 299, wherin the court held that a leasehold interest
was a chattel real. At l.c. 308 the court in discussing the
interest conveyed by a lease said:

"The interest conveyed by the lease
being a chattel and the drugstore {ix-
tures also being chattels, 1t may,
therefore, be sald that the leanse con-
veyed only one kind of property, viz.:
personalty, snd therefore it was not
properly put on the real estute record
at all, and should hLiwve been placed on
the chatlel record ulone. put « leause,
while & U:ll'.tt&l, +B a cuaittel real am
there is a diifereunce vetween it and
chettels personal., cesides, the sta-
tute inlluences Lhe situation at this
Juncture. IU reads as follows: 'lvery
instrument in writine that conveys eny
real estate, or whereby any resal estate
may be affected, in law or equity,
proved or acknowledred snd certified
in the manner hereinbefore prescribed,
shall be recorded in the office of the
recorder of tiie county in which such
real estate is situated.' R. 5. 1809,
sec. Y23. The lease paper, thouzh a
chattel, was certainly an instrument
which Bffected’ real estate in the
sense of that stutute. It was there=~
fore necessary to che protection of
the lessor, that it be recorded in

the real estate records and heing

thus properly recorded for that pur-
pose, 1t, as we have already seen,
made & sufficlent recording of the
personal chattels proper."
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gection 3426 1. S. 1939 is in the same language as Section
923 He 3. 1899 which 1s quoted in the Ridge case, supra.

In the case of Kelvinator St. Louis v. Schader, 39
Se We (2d4) 385, 389, in discussing this section, the court

said:

"It will be observed that section 3039

of our statute not only requires that
every instrument in writing that conveys
real estute shall be proved or acknow-
ledged and certiflied in the manner pre-
scribed and siiall be recorded in the
county in which such real estate 1s situ=-
ated, but it also requires that every ®
instrument in writing, whereby any real
estate may be affected, shall likewise

be proved or acknowledged and certified
and recorded in the office in t he county

in which suech real estate 1s situated.
% 4 % #"

These cases hold that the lease which affects real
estate ahould be recorded.

CONCLUSION,

From the foregoing, 1t 1s the opinion of this department
that a duly executed lease to farm land should be recorded
when presented to the recorder.

Respectfully submltted,

TYRE W. BURTON  _
Asslstant Attorney General
APPROVED: :

ROY MGKITTRICK
Attorney General

TWB: PD



