ASSESSORS: May be removed by county court for fallure.
to perform duties and 8 Successor appointed.

Hay 14, 1943

Honorable Jonathan L, (larke ///,
Prosecuting Attorney :

Lincoln County
Elsberry, Kissouri

Dear Sir:

This will acknowledge receipt of your letter of recent
date, iIn wihich you request an opinion, Your request reads
as follows:

"When the Assessor furnishes the
County Court the personal property
lists with 44% of said lists being
unsigned by property owners, 1s
there any duty upon the County
Court to question, or llabllity for
fallure to question, the Assessor
on unsigned lists elther with ref-
erence to Section 10949, Mo, Rev,
Statutes 1939, relating to removal
of the Assessor by the Court or any
other section of the Statutes re-
specting criminal liabllity of the
members of the County Court,"

Some preliminary discussion will be required beifore
we proceed with our examination and arrive at our conclu=-
sion., Irom the text of this inquiry we cennot discover
whether 44% of the lists referred to have been slgned by
the assessor, T.e statement reads:

"When the Assessor furnishes the
County Court the personal property
lists with 44% of said 1lists being

unsigned by property owners, #* #* "



Honorsvle Jonathan £, Clarke (2) lay 14, 1943

Under the provislions of our statutes the assessor 1is
under a duty to get a list covering all texable personsl
property, or to make one himself, In the case of real es-
tate he 1s required to put all real estate or his book from
his own investlization of former tax books, maps, plats,
records and other necessery informetion. Furthermore, he
is required to return his book to the county board of
equaligation,

tecause of the great length of the statutes involved
and the decisions examined and other suthorltlecs consulted
we Go not set out in full the text, but merely cite same
for your reference and study.

The office of the amssessor 1s dealt with in Chapter
74, Article 2, of our Kevised Statutes, and it 1s deemed
rnecessary to say only that Sections 10945 to 10954 cover
the provisions as to his term of office, oath, bond, time
for making essessmenlt, procedure in case of fallure and a
provision for his removal from office,

At Section 13081 R, 3, Lissouri, 1939, we [ind he
is required to return his book to the county board of
equalization, and at Section 10981 kK, S, Missouril, 1939,
another provisicn as to Liow he shaell value and assess
property. ‘e clte the lollowing cases whieh may Iintercst
you and that c-ncern themselves with the questions as
to procedure in the making of assessments, These de-
cisions arc State ex rel, Gottlieb v, Western Unlon Tel,
Co., 1€5 fios 5082, 65 S, V4 775; Fagzard v, bBarron, 36 F,
8543 Vymore v. ierkway, 89 5., . (24) 9, 338 lo, 463 and
Wyatt v. Loyt, 27 S. @, 382, 123 Lo. 348,

An assessor 1s under a ¢irect duty to get a list,
or to make one covering the property in hils county. 1Ihis
requirenent may be found in Section 10954 -, 8, iissouri,
1939, ‘1This section takes care of the sltuatlion where a
texpayer does not make out a return and in thet lnstance
we ficd the assessor way make a list on his own view., Le
is within the law vhen he files a list so niade on his own
view and information, Irom the cdecisions which we shsll
guote subsequently, this section 1s directory and not
mandatory. The decisions 1n the following cases are the
authorities for this observationt: State ex r@L V. Carr,
77 S. e 543, 178 lic. 229; Stale v. Gomer, 10} S. . (24)
57, 340 lo. 107.



Honorable Jonathan kL. vlarke (3) lay 14, 1943

As to the relstion between the county court ard the
assessor, we find with respect to the cssessment, levy of
taxes and establishment of rates, etc.,, that at sections
11001 to 11008 provision has been made for county boards
of equallzation, Also, we find at Sectior 11040 kK, &,
uissouri, 1939, and 11042 L., &, iilssourl, 1959, u detailed
statement as to how taxes are assessed, levlied and collected,
ard the further admonition that such assessment, levy and
collectior may not be made excert &s provided by statute,

Looking now to tbhis question in your letter:

"Is there any duty unor the county
court to question, or listility for
failure to questlon, the Assessor
on unsirred lilsts?"

It occurs Lo us that the fact that 44% of the lists
are unsigned is sufficient notice to put ti.e county court
uvon inquiry as to the method end procedure en~loyed by
your &ssessor in securing such lists. 'e =hall find out
later that the county court hes the risht to remove an
assessor under certain condltions, and we bellicve the
court has sufficlent interests in the proper rerformance
of his duty and that they sre charged with the duty, the
neglect or failure to perform which wounld result in a -
neglect of duty on the part of the court,

Section 10949 K. S, illssourl, 1939, states as follows:

"lvery assessor who shall fsil to per-
form any duty enjolined u-on him by

law, in the time prescribed, shall be
removed from office bty the county court,
who shsall appoint anoth:zr ir his stead,
such new assessor shall take a like oath
and give a like bond as required of the
first, ard the county court shall enter
up judgment summarily upen the bond of
such delinquent assessor, against him
and his sureties, for such a mount as
shall tve sufficient to com-lete the
assessment of the county."



Honorable Jorathan k. Clarke (4) liay 14, 1943

Before citation of autliorities in which the removal
of an officer 1s discussed, the writer coincludes the rule
to be this:

“here an offlcer 1s appointed, fox no defiuite term,
the power of appointmert alsc carries #ith it the power of
removal at the discrction of the appointing officer, with-
out ceause and wilthout notice. Vie furtiuer find that where
an officer has been elected to an offlce and the power of
removal delegated, he can be cdismlassed only for cause and
with notice, This doetrine is well suataired in the decl-
slons and authorlities we shall now clte., State ex rel
Denison vs, St. Louls, 1 S, W, 757, €0 lo. 1., ¢, 223 State
ex rel. Mincke, et al., v. Sartorius, 95 S, ', (2d4) 873;
Stete v, Vemmers, 10113' W, (2d) 1. c. 72.

In 15 C, J,, pari, 157, at page 494, the removel and
suspenslon of officers/is discussed at length, 4lso, in
46 C. J,, par. 146, at pa.e 984, the statement of the
gereral rule 1n the inited States and at common law. These
cases are of particulaxr lmportance and we now clte them}
State v, ! 9118' <210 fi"Od 601’ 109 S ¥, 758; State v, Lav:.s’
44 ko, 129; State v, Hddrick, 294 ko, 21, 241 S, ', l.c.
416; VWilliams. v, St. Lqulis, 213 #o, 4035, 111 S, ', 1165;
Stete v, Sheppsrd, 192 o, 497, 91 S, W, 477,

46 C, J., par, 151, page 987, provides us with in-
formetion concerning the exact nature of wilful misconduct
of an officer or such acts s would coustitute neglect of
an officer., 4fmong other thlngs discussed we 1ind suthori-
ties for the stutement: "Not every technicel vioclation of
a duty will justify & rcmovel." state v. Zelgler, 199
la, 392, 202 W, W, 943 Stute v, roley, 107 Kas, 608, 193
P, 561; Holliday v. Flelds, 210 Ky. 179, 275 S. U, 642;
Sharpe v. Erown, 38 ldaho 136, £21-P, 139.

Ve find it necessary tc direct your attentlon to

the secllion devoted to the necessity of a heering in the
event an officer 1s to be removed, &nd, in 46 C, J., par,
160, at page 988, thls matter is covered in detail, 1t
wlll be Intcrestling and profitable to give you the followe
ing cases on this metter: State v, Crandall, 269 iio, 44,
190 S, W. 8893 Stzte v, St. Louls, 90 lo. 19, 1 S, W, 757;
State v. Welbridge, €9 Mo, App. 657. Also see Mechem Pub-
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lic Officers, par. 444, at page 283, and Throop Publlc
Cfficers, par, 364, at pazge 359,

At thls point we meke this observation: From a study
and examination of previocusly quoted authorities, we have
found the county court may remove an assessor for fallure
to perform any of the dutles required of him, As to the
constitutionality of suckh a statute, we are not in this
instarce concerned. VWhether an offilcer removed under these
conditions is entitled to a hearing,and to his day in court,
we do not now dlscuss, because that is not raised in your
inquiry. There may be some who would question thils rule,
and we leave 1t for further study and considersble research,

Having examined in detall the statutes! ard suthorities
above, we conclude: !

l. An assessor may furnish & persoral property list
to the county court on his own Information, where no list
is filed by the taxpayer, See Sectlon 10954 K. 5. Mo.,
19359,

2., Thie county court may remove an assessor from of=
fice for failure to perform any duty enjoined upon him by
law, See Section 10949 R, S, Yo., 1939,

3. The county court under our statutes 1s required
to insist that the assessor complete the assessment of
the county, and 1f he fails to do so may enter up a jJjudg-
ment ezainst him on his bond, and agalnst hlis sureties
for an amount sufficlent to complete the assessment of
the county.

Further, that judpges of the county court are under
a positive duty to insist that the statutory requlrements
be performed by the assessor and if in so doling members of
the court refuse, fail or negzlect thelr duty they may, un-
der proper conditlions, be charged in this comnection with
a neglect of duty the same as any other public offlcer.

APPROVLD BY:
Respectfully submitted

ROY MeKITTRICK -
Attorney General L. I. 0RK1S
Assistant Attorney General

LIL sRW



