PROSECUTING ATTORNEY
OFFICERS

A tenure of a holdover prosecutor ends
when his successor, after election and
after a commission is issued, takes the
oath of office.
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Honorable Paul N, Chitwood ' / é

Prosecuting Attorney
Reynolas County
Centerville, kissourl
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Lesr Sir:

This will acknowledie recelpt of your letter of jareh 1,
1943, wihich 1s as follows:

"Under aate of December 12, 1942, your oiflce
kindly furnished me wlth an oplnlon regard-
ing my stotus as orosecutiig attorney of ley-
nolds County. The elffect of this opinlon was
thot I wae in office untll my successor lLiad
been c .ogsen and quallifiled.

"Today, Joln i, Joinson, the father, and
attorney of John A. Jolnson has filed notlces
on the County “lerk and County Ireasurer to
the effect thet John A. Johnson was elected
prosecuting attorney at the last ceneral e-
lection In 1942, and 1s entitled to the
salary of such offlce; that no county war-
rants for salary are to issue except upon

the order of Jonn <, Johnson. A copy of tils
iotlice is enclosed for your conslderction.

"John 4, Jolmnson hes been in the Unlted Ltates
irmy, uresusably for the .sst several montus
In austrelia. It appears that he has taken
the oath of office, ana thut Lls commlssion

1s to be sent tc the neynolds County Clerl:

for recorcat on within a few days, but that

he l1s not now, gor 1s he likely to be 1n idey-
nolds County for a lons time Iin the future.

".r. Joinson vwas elected at the genersal eluc-
tlon of 194%Z, and I would like 1t understoocd
~that I du 1ot wlsh to make any erffort to deay
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nim the office 1f he 1s the legslly

the prosecutlng attorney. If you
should hold thet he 1s now the prose=-
cuting attorney, tiwen I do .t propose
to do any further work, as he ls entitled
to the vay and tshould do hls own work.
However, 1t sppears tihi t he wasg sworn
in (1f such 1s actuaslly the ca:ze) in
order to draw the salary and will not
and cannot glve the office l:ls own Jere-
sonal attention.

"Your opinion on thils matte wlll be ap-
preclat d at your esrliect convenience."

In answering your inguiry, we need only to add very little
to our opinion to you of December 12, 1942. In th:st opinion
we held thrt under your gpoointment to the office of ‘rosecuting
/ttorney of heynolds County, you were entltled teo hold the oiflce
untll a successor wes duly elected and gualified. It now ap=-
pears th:ot lire John A, Johuson was elected as your s.cces.or at
the zeneral eleetiun held 1a lovember 1942, To date, lowever,
it is not kiown whether Lr. Johnson has gielifiled.

After an election is held for prosecuting attorney, the
clerk of the county court 1s reguired to tranmmit to the Lec=-
retary of :Ltate the votes glven for each candldate. (Cec. 1937
HeSe lio. 1939) Lhe -ecretury of State then comperes the votes
ziven f'or the respectize chndidates and certifies to the Gove
ernor the peirson elected (feec. 12938 K, L, ko. 1939)., Upon
the basls of this cetrtification the Governor thien lssues the come
mlsslon to the person elected (fec. 12908 R.o. lio, 1939). +he
fecretury of Ltate alflxes the seal of the State to sald comuls=
sion and countersipgns the same (fec, 12996 iH.S5. ko. 1239). Sald
offlcer also Leeps a reglster of sald commisslon (Lec. 12005 . .
lioe 1039). Upon rcceipt of the commission, tae prosecutor clect
must, before entering upon the dlscharge of the dutles of the
offlce, take the oath prescribed by the Constitution (Sec. B
Art. 14, lio. Const.).

The talking of the cath seems to be the last act necessary
In order to entitle a procecutor elect to enter uoon the disg=-
char:e of tle duties of the office of Prosecuting Attorney.
“hile 1t seems to nave been the custom for such commission to be
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recorded witih the county clerk (you mention suci: in jour
letter) or with the recorder of deeds (fee Sfec. 1lZ161 I, O,
.0, 1939), we are unable to finc any statute which regulres
thet to be done, or makes such & urerequlsite to entering
upon the dlschirge of the dutles of the offlce.

CONCLUSION

It therefore 1s our opinlon, that whien 1t appears thst
Join A. Jolnson nas haa a comuls slon lssued to Lim by the
Governor and anas taken the cath of offlce prescribed by the
Censtltutlion, your tenure as prosecuting attorney of neynolds
County, under agpointment by tie¢ Goveruor, is at an end.
The mere fact that Lr. Johnson wlll not end cannot jlve the
offlice his verswnal attention due to hls oresence in Australila
on wllltery duty, doves rrot seem to have any beurlng on the
juest on. Ltete ex Iinf. leKittrick v. llson 166 £..., (24)
429 (Loe. “up.)e.

Kespoctfully submitted
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