CITIES OF THE

THIRD CLASS: ginking funds cannot be Invested in United

otates Bonds.

May 6, 1943
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Hon. John 3, Buseh
City Attorney
Washington, lissouri

Dear klr. Busch:

Under date of April 27, 1943, you wrote this office
requesting an opinion as follows:

"The City of Vashington 1s desirious

of investing some of the .ioney 1t has

on hand in several bond sinking funds

In United States Viar Bonds. It 1s the
cities plan to purchase Var Bonds which
would mature before the money would be
needed to retire the bonds issued by

the city, and from whose sinking fund the
money would be taken. The money neces-
sary to retire the tonds issued by the
city would be available at the tlme they
mature. a

"As Vashington is a City of the third
class, I would very much appreciate an
oplnion from you, advising whether the
proposed purchase of War Bonds would be
legal.”

In answering this request it is necessary to call at-
tention to several sections of the statutes. Section 6945
He £+ MO., 1939, makes specific provisions for the invest-
ment of sinking funds of cities of"the third class and 1s as
follows:

"Whenever there shall be in the trea-
sury any money belonging to any sinking
fund of any city of the third class
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which cannot be applied tc the pay-

ment of existing debts for which

such fund has been levied and col-
lected, the clty council may provide

by ordinance for loaning the same at

the hlghest rate of interest thet can

be obtained, not exceeding eight nor
less than xix per cent per annum, pay-
able annually, the same to be loaned
upon improved real estate in the county
in which such city is situated, and for
such time as such money cannot be ap-
plied to the payment of the debt for
which it was levied and collected; no
loan shall be for mare than fifty per
cent of the value of the property given
as security, and shall be secured by a
deed of trust on the same, and any such
lands so taken as securlty shall be

free from all liens or encumbrances, In
adaition to the security above provided
for, the city may require a bond with
good and sufficient securitles, and no
loan shall be made to any person not an
inhabitant of the county in which such
clty is situated, nor shall any person
be accepted as security who 1s not at
the time a resident of the county in
which such clty is sltuated, and who does
nct own property equal in value to the
sum for which he 1s securlity and free
from all debts and encumbrance, and ex-
empt from executlon and attachment. Be-
fore any loan 1s made on such real estate
securlty, the party applying therefor
shall file with the city clerk a complete
abstract of title to the land offered og
securlty, and no loan shall be made on
any land to which the title i1s not good.
All bonds executed by persons receiving
such loans shall be made payable to the
city, and shall specify the time when the
princlipal is payable, also state the rate
of Interest and the tlue when payable;
thet 1n default of payment when due, or
fallure by principal in the bond to glve
additional securlty when the circumstan-

CeS 58581l require it, both the principal
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and all accrued interest shall become
immediately due and payable, and that
all interest not punctually pald shall
become .as principal and bear the same
rate of interest as the principal. The
city council shall lave power from time
to time to require aaditional security
to be gilven on sald bond when, in thelr
judgment, it is deemed necessary. If
such security shall not be gilven within
ten days after an order to that c¢ffect 1s
made by the council, and a copy of sald
order served upon the borrower, and in
ell cases where default is made in the
payment of the Iinterest, the council
shall proceed to enforce the payment of

the same according to law; all of which .
shall be fully provided for by ordinance."

In acdition to this sectlion there are tectlons 3287 and
3288 whicli are respectively as follows:

".henever the county court, municipal
authorlities or board of directors of
a school district shall declde that it
would be more for the Interest of the
county, clty, town, village, township
or school distriet to invest the sinking
fund aforesald in state or United States
bonds as aforesaid, instead of county,
city, town, village, townslip or shcool
_district bonds, 1t shall order the trea-
surer to purchase such bonds as 1t may
deslignate, who shall thereupon purchase,
as scon as possible, as many of such
bonds as the funds in his hands will p.r-
mit, at the lowest and best rates obtalin-
‘ able, and not exceeding the limits to be
fixed by such county court, municipal
authorities or board of directors; and
all such bonds, when purchased, shall be
deposlted with the treasury of the county,
city, town, ¥lllage, township or shcool
district, or, when there is no treasurer
of any such village or township, then
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then with the treceasurer of the county,
to be kept untll ordered to be dis-
posed of as hereinafter provided."

(tection 3288)

"Whenever the county court or muni-
cipal authorities of any county, city,
town, village or township, or the di-
rectors of any school district, shall
deem 1t to the best interests of such
county, city, village, township or
school district to sell the United
States, state, county, townshlp, city,
village or school distrlct bonds which
they may hold, and to invest the pro-
ceeds in other bonds, they shall order
the treasurer to make the sale and
purchase, limiting him as to the prices
of both sale and purchase, and the trea-
surer shall thereupon meke such sale and
purchase agreeablg to the terms and li-
mitations of such order."

These esre the sectlions of the statutes pertinent to
your inquiry, the s, eclal statute treating specifically and
in detall witu the investment of sinking funds of clties of
the third class and the general sectlion authorizing the in-
vestment of sinking funds of countys, citles, villages, towns,
townships and school distriets In ttate or United States Bonds.

In construing the statutes, the primary object 1s to
determine the Intention of the law makers in enacting the laws
under consideration. LHunning these several sections back, we
find that what 1s now fection 6945 was first enacted as tection
81 (page 80) of a bill enacted by the CGeneral Assemble in 1893,
Laws of 1893, page 65. The title of this blll was:

"An act to repeal Article 4, of chapter
30, Ke S. Mo., 1889, with all amend-
ments thereof, said article beilng en-
titled, 'citles of the third class’',
and to enact in lieu thereof & new ar-
ticle providing for the government of
citlies of the third class."”
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At the tlime of the enactment of this Article and what is now
cectlion 6945, what are now tections 3827, 3828 herein set
out were exlstlng laws and were Cfections 841 and 842, L. £.
lio., 1889.

Article 4, chapter 30, k. &. }o., 1889 treating of
cities of the thlird class which was repealed by the act of
1893, contalined no provision concerning the investment of
sinking funds of cltles of the third class.

further, in determining the meaning of the statute the
history of the act may be considered. "hiltehead vs. Insurance
Company, 60 S. W. (2d) 65. 1The laker speclal sectlon, having
been enacted directing the manner of Investing sinklng funds
of clties of the third cl ass, clearly shows the Intention of
the Leglslature to restrict the lnvestment of such funds to the
manner provided In this special act.

Vhen a situstion exists where there is one section of
the law treating of a manner generally and another secticn
treating ol the same matter in detail, the section treating
of the subject matter in detall will be considered an excep-
tion to the general law. State ex inf., KcKittrick vs. Carolene
Products Co., 144 S. V. (24) 153 1. c. 156, 346 ho., 1049:

"Now, 1n regard to the senate bill,
Sectlon 12413, we have already found
that it 1s very similar to fectlon
12408, with the exceptlion that it does
not name emulsifled cream. It is our
duty to keep the legislative intent in
mind, i1f it can be ascertained, and the
whole act, or such portions thereof as
are parl materia should be construed
together. Holder v, Elms liotel Ca,
sSupra.

"tihere there 1s one statute dealing
with a subject in gencral and compre-
henslve terms and another dealing with
a part of the same subject in a more
minute ancd deflnite way, the two should
be read together and harmonlzed, 1if po-
ssible, vith & view to gilving effect t2
a consistent legislative pollcy; but to
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the extent of any necessary repugnancy
between them the speclal will prevaill
over the general statute, |here the
special statute 1s later, it will be re-
garded as an exception to, or qualifica-
tion of, the prior general one; and where
the general act is later, the specia #ill
be construed as remaining an exception

to its terms, unless 1t 1s repealed in
express words or by necessery implicetion.’
Juoted with approval in the case of ttate
ex rel. Buchanan County v. Fulks, 206 lo.
614, 24? E‘-. ":'J. 129' 100.011’;. 152.

"Sections 12408 and 12413 ar: general
statutes dealing with milk toc which has
been added fat or oll other than milk

fat. <Secticn 12409 deals with the same

sub ject in a more minute ana definite way,
and being special it will prevail over tfecse
tions 12408 and 12413. Consldering the
statutes dealing with thls subject as a
whole, we conclude the intent of the Legls-
lature was to prohlbit the sale of filled
milk, and that filled milk is only that
milk to which hass been added fat or oil
other than milk fat ':co that the result-
ing product is ia imitation or semblance ,
of milk, cream or skim milk,' and that 1f
the product does not come within the stat-
utory definition of filled mllk 1t can be
lawfully sold in thls state.”

Ihis principide of law 1s so well established it is not
considered necessary to cite other authorities.

CONCLUSION

The Legislature havin. prescribed 1n detail by & special
statute, the manner in which sinking funds of citles of the
third class may be invested in real estate loans, there is no
law wnich would authorize the investingz of such funds in United
Ztates bonds. g

APPROVED: fespectfully submitted,
e Q. Jackson

ROV MeKITTRICK . Assistant Attorney General
Attorney General
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