EXTRADITION: Information on felony filed directly in
the eriminel court is not a sufficient
affidavit before a magistrate for ex-
traditional purposes.

Mareh @, 1943

2|1 TFILED]

ir., Doneld W, burker,
Lirector
Frobation &né Farole

Jefferson Clty, hlssouri

Dear <ir:

We are lv recelot of your request for en @pinion,
under daste of :sarch 5, 1940, which reads as follows:

"This department would like to have
an opinicn from your coffice regarding
thie iollowlng proposition:

"Apparently some of the prosecuting
attorney's in the stste 1Insist thet
it 1s not recessary ior them to se-
cure any afifidavit from anyone bLe=
fore he files a case directly in the
cireuit court, ard tiat this satise
fies 81l the requirements for extra-
dition. Other prosecuting attorneys
seem to have the idea that extradl-
tion can be obtained wlers cases are
filled directly by the prosecuting
attorney in the cireuit court withe-
out first having a sworn statement
from the compleining witness, In
other words, we &re wondering what
the requirements are concerning the
right of the prosecuting attorney to
institute criminsl sections upcrn his
own informetlion and without the affi-
davit of the complaining wlitness, so
far as 1t Involves the right of extra-
dition in #issouri,”
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Your mein inquiry is whether or not a prosecuting
attorney may institute criminel actlions upon his own
informetion, and without the afiidavit of the complaine
ing witness, where the right of extradition is involved,

Title 18, U, &, C, A,, Section 662, page 284,
reads as follows:

"Whenever the executive authority

of any state or territory demands

any person as & fugitive from jus=-

tice, of the executive authority

of any state or territory towhich

such person has fled, and produces

& copy of an indictment found or an
affidavit made before a magistrate

of any state or territory, charging

the person demended with having come
mitted treason, felony or other crime,
certifled as authentic by the gover-

nor or chief mazistrate of the state

or territory from whence the person

80 cherged has fled, 1t shall be the
duty of the executive euthority of

the stete or territory to which such
person has fled to csuse him to be ar-
rested and secured, snd to cause no-
tice of the arrest to be glven to the
executive suthority meking such demand,
or to the agent of such authority ap~
polnted to recelve the fugltive, and

to ceuse tlie fuglitive to be delivered

to such agent when he shall eppesr, Lf
no such agent appears withln six months
from the time of the arrest, the prison=-
er may be discherged, All costs or ex=-
penses incurred in the apprehending, se=-
curing and transmitting such fugitive to
the stsle or territory making such domandﬁ
shall be paid by such state or territory.
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ihiis section appeers 1n the hevised wtatutes of
Missouri, 1959, Volume £, al psge 5988, where soue of
the Lnlted Ststes Laws are set out In our statutes,
It applies to felonlies ard misdemeanors for the reason
it states "or olicr crimes." Vie sre assuming thet your
inquiry only hes refererce to felonies and not mlsde~
Meanors,

Section 3893 K. 5, kissouri, lvoy, reads as
follows:

"o prosecutirg or circult attoruney

in this stete shell fille sny informa-
tion charging eny person or persons
with eny felony, until sueh perscn

or persons shell first have been ac-
corded the right of & preliminsery
examinetion before sowme justice of

the peace in the county where the
offense 18 alleged to heve been com=-
mitted in accordance with artlicle 5

of this chapter, 4nd if upon such
hearing the justice shall determine
that the alleged oifense 1s bailable,
such person or persons shall thereupon
be sdmitted to ball condltioned for
their eppearsrce cn the first cay of
the next regular term and from day to
dey and term to term thereafter, of
the clrcult court or the court having
criminal jurisdiction in such county,
to answer such charges as mey e pre=-
ferred egainst them, ablde senterce
and judgment therein, and not tc de-
part said court without leave: Fro-
vided, & preliminary examination shall
in no case be required where same is
walved by the person charged with the
crime, or in any case where an informe-
tion hes been substlituted for an indict-
ment as auttiorized by section 3953."
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Under thils section no informstion shell be filed
without first grenting thes deifendant & preliminary hear-
ing, It was so held in State v. McKinley, 111 8, W, (24)
115, The deiencent may waive preliminary and in that
case a preliminary is unnecessary. (State v, Nichols,

49 8, v, (24) 14.§ -

It 1s necessary in order that a preliminary may be
had that a complaint must be flled before a justice of
the peace, by someone who is competent to ect as & witness,
and 1t need not be the complalning witness,
/

Jection 3887 R, o, Missourl, 1939, reads as follows:

"Whenever complaint shall be made,

in writing and upo:r oath, to any
maglstrate hereinbefore mentioned,

sett ng forth thet 2 felony has been
committed, and the name of the person
accused thereof, it shell be the duty
of such maglistrate to issue a warrant
reciting the accusatlion, and coumanding
the officer to wlom it shall te directed
forthwith to take the accused and bring
him before such masglstrate, to be dealt
with aceording to law,"

Under this section the affidavit must be made be-
fore a justlice of the peace, OSuch en affidavit would
be sufficient to come within Title 18, Section 662,

U, 5, G, A,, supra.

Extredition as between several stetes 1s governed
by the Federal Constitution, Federsl statutes and Federal
decisions, (Keeton v, CGalser, 55 5. W, (2d4) 302.)

The valldity of a warrant of rendition issued by
the governor of the surrendering state, in interstate
extradition proceedings, must be determined by Title
18, U, 5, C, A,, Section €€2, supra, which requires the
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governor of the surrendering state to asrrest the fugl-
tive, upor demand of the executive authority of the
demanding state, upon the production of a copy of the
indictment found, or an affidavit made before a magise-
trate. (ix parte lagan, 245 S, W, 336).,

Under 7Title 18, U, 5, C, A,, Section 662, suprs,
where there 1s no Indictment, there must be an affi-
davit before & magistrate and it has been held that
before & magistrate means an affidavit mede in the
presence of the mazistrate and rot that he must act-
uelly administer the oath, (Ex parte Davis, 62 5, W,
(24) 1086).

;

The United States affidavit stestute in extradi-
tion proceedings, requires an afficavit stating facts
of affiants own krowledge, which would be admissible
as evidence and sufficlent to warrant finding of proba=-
ble cause. (Raftery ex rel. Hule Fong v, Bligh, 85 F,
(24) 189). :

The affidavit certified as basis for extradition
proceedings must contain facts from whlich the governor
of the asylum state may determine that there 1s proba=-
ble cause that accused commlitted the crime charged, and
should state facts sufficient to satlsfy a mazistrate
that probable cause exists. (United Stetes ex rel,
#cCline v, lleyering, 756 ¥, (24) 716).

COXCLUSIO N

It is, therefore, the opinlon of this department,
that the informatlon filed by a prosecuting attorney,
direct in the circuit court, on s felony, in which
case there has been no preliminary hearing, ls not suf-
ficlent for the purnose of extradition, for the recason
thet such irformation 1s invelid.

It is further the opinion of this department, that
it 1s unnecessary for the complaining witness to make
the affidavit for the complaint in the justice court on a
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felony, for the reascn that the complaint msy be filed
by a person vho has positlve knowledge of the facts
in the cese, &and who would be & competent witness,

It 1s also the opinion of this depsrtment, that
the proper procedure to follow in an extradition matter
is by way of the Jjustice court on & proper complalnt
being filed before a Justice of the peace which would
be sufficient as "en affida it before a maglstrate",

as set out in Title 18, U, &, L, Ay, Section 662,

Respectfully submitted

We Jo EURKE
Asslstant Attorney General

APFROVED BY:

ROY MeXITTRICK
Attorney General of Ililssouri
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