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lionol'ablo D\·llght 11 . Bro\"in 
secr e tary of State 
Jo1Tor son Cl t y , Ll1ssour1 

Honor nblo Sir : 
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We ArO 1n receipt of your lottor of August 23rd, 
requesting ~ opinion, rh, ch l etter is ac follows : 

rt lnquiry baa been received by tills 
o!'fice as to how Md ln '· at r. nnor 
tho total number of votes cast for 
Justice of the Supremo Court oLQll 
bo determined, upon \1.1 • cl to baso 
the r orcentae e. of 1<. Lfll voters nec ­
essary to sign rut inlt1ativo or rof­
crondum petition before fi l i ~, in 
confor.mity with Section 57, Article 
IV, Missouri Constitution . 

"1'hia questj on ar1sos 'ln connection 
\~i th tho o.rr.ondment of Art i cle VI of 
tho Consti t ution, odoptod November 5, 
1940, Wid I'Ol tl t l.n~ to t • .1 .. 0 ~.~.e thod of 
selocti~ Suprenle Court and otl or 
Jud3e s. 

n.ill you kindly so advioo this of­
fic e . " 

Artlclo IV, Sect1on 57 of t he Conatitation of Mi~­
s our1 is t n :>art as 1.ollovs : 

"~~ ·:• ~~ ~e first power reserved b) 
tho peopl e is tho 1n1t1&tivc , and 
not more than e1c;ht per cont of tho 
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legal voters in each of n t lonst t\"JO­
thirds of tic congressional districts 
in tho State shall be required to pro­
pose any me~suro by such petition, and 
every such petition shall include the 
full text of the moas-.u>e so proposed. 
* -:r * The whole numbor of votes cast 
for Justice of the Supromo Cow:·t at 
the regular election last nrocoding 
tho filing of nny petit~on for the 
initiative, or for the referendum, 
shall bo tL.e bnnis on t.hich the num­
ber of legol voters necessary to sign 
such petition shall be counted . ... {~ " 

Article VI, Section 4 of hl1e Constitution, as amend­
ed, provides for tho form of ballot to be used in the elec­
tion of n Judse . · Each voter is entitled to vote "Yes" or 
" Ho" on the q1cstion of w1ether or not n certain Judge of 
t ho Supremo Court be retained in office . ~~o·last para­
graph of said section, as it appears in Laws of Uissouri , 
1941 , page ? 24, is as follows : 

0 \1.henever a declaration of candidacy 
for election to succeed h~elf is 
filed by any jud&c under the provi­
sions of this secti on, tho Secretary 
of Stnto slmll not less than thirty 
(30) days before the election certi-
fy the name of said judge cmd the 
official t itle of his office to the 
clerks of the county court3 , and to 
the boo.rds of election camnissioners 
1n counties or cities having such 
boards. or to such other officials 
o.s mny hor·ent'ter be provided by lnw, 
of all c ounties and cities wherein 
the question of retention of such 
judge in office is to be submitted 
to th6 voters, and• until legisla-
t i on shall be expressly pr ovided 
otherwise therefor , the judicial 
bo.llots roquir·ed by this section shall 
be prepared , printed, publ ished and 
distributed, and the election upon the 
question o~ retention of such judge in 
office shall be c onduc ted and the votos 
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counted, cnnvas~cd, l otul'ned, certi­
fied and proclalr.Ni by such public of­
ficial o in such rr..nnnor as is now pr·o­
viced by the sta t utory l nw governing 
voting upon measures pr oposed by the 
initiative . " 

From tho f oregoing laws it nppenrs that such voter 
~s entitled to cast one vote for each Judge gao is 1~ing 

fo:n tho Supreme Court . Ile .my either vote f or or n8ninst 
tho r e tention of such Judc;e ir off'ico . 

It "Ge!Il3 that tho only l''eo.sonable cons tr..1ct1..on t!lnt 
could be pl~ced .on the word "fo1•" , ao used imrnedia t ely pre­
c eding tho :ords "Justice of tho Supre111e CouT>t" , \ )uld be 
thttt 1 t lltcans "n1 th r e:Jpcct ~c;o" or " t1l th r•oea.,..d to" . I n 
the ct:oe of Elmore- Schultz Grain Co . ~ . Stoneb~oa,..~r , 202 
Uo. App . 01, 214 s . 'l, . 210, 1 t \1o.s held that under nev i sed 
Statutes of 1009, Zect1on 4780, denouncing as gnmbl1ng and 
void all purcl~ses e c ~olea Ol cou~r~cts and agreements 
for tho purohaso o:f gr ain, \.;. thout the 1nt6ntion of r ecei v-
1~1 or deliv"'ring the property, the "urd "1'or" may be 
tre!ltod as oquivalont to tho -gords " with N~sreci. to" . In 
the co.so of Sttl t c v . Consolida ted Vil'[,inia 1ne Company • 16 
:nov. 432, it r;a.s held that tl1c' ,rd "for" in Const . , Jl rt . 4 , 
Scca . 20 ~d 21, prohibiti ng U!c pnsn·~e of any loca.l or 
spec ial l nr; for t l.c o.oscssr.ent ,.. ud collec t i on of taJCes, 
me n~ "ni tb x·os pec t to" • or "·•i t.h roLnrd to" . 

If. ,nly the voteD for the retention of a Supr~e 
Court Justice were counted ano the votes agAir~t the reten­
tion of such Juc o ~cro 16norod, such total raay not repre­
sent a faii campariocn rd th tho totrl number or voters cast­
ing b llots a t such elocti cn, anc ~ t seems t hat it ~as tho 
intention of the l awmakers that tho f1gur·e used V'tould can­
pare£ vor~bly with the tot~l n~ber oLvoters who east 
their vot es ln tho l ast preecdin~ election. 

Article I V, Section b7 • in providing that the ··hol e 
number of votes cast ~or a J~~tlco of tho Supremo CoYrt at 
the regular elect"on last prccod1nu the f111~ of any peti­
tion for an in1t1o.t1vo, obv iouol y meuns tho \7itole nmnber of 
votos eclat i'm: and c:t~uin ,t one Judge of i;he .Supreme Co rt . 
I t ao ~enrs that it nan tho intenti on of the la~kers to 
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nacerta.1n tho numhor of voters v:ho cast bnJ lots 1n the last 
p~eced~no election and ·to re u1 - not more than ight per 
cont of the regular voters , in o~ch of at loast tYo-thirds 
of the COl1£rcss1onal distric t, tv s gn such petition. 

cot-.c;. ·~ ... 0N 

It is therefore the opin:ton of this department that 
tho total number of votes cast for ~ Justice of tho Supreme 
Court shnll be determined by a scortnininu the number of 
votes cast for and the numbo:r· cast o.__,ain~t a Judge of the 
Supremo Cot~t nt the la~t nrceedin _ electi on, nd adding 
t~ese two tomB . Such t otal 1111 constitute the tota.l num­
ber of votc.o cnat for a Just1.ce of tte Supro:me Court . 

APPROVED: 

HOY •e KIT'l'f I C.K 
Attorney Go•~ral 

LAP:jn 

Respectfully submitted , 

LEO f. . -or.~IT~'E 
Ass5stnnt Attorney Gener al 

• 


