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Uncer date of lebrusry 10, 1943, vou wrote tii
office requesting an opinion as Tollows:

"Inquiry has been riade in connectlion with else-~
ticn of delegates to the constitutlonal eonven-
tion, which the Governcer has set to be held on
april 6, 1945, The inguiry requecsts desadline
for filing nominstions for district delegate,
and also for delc-ute-ct-large. ‘hat 1ig the
final 1imit fox filing with e, by peiltion for
delegatc=at-larze’ «hat i1s the final 1limit
for filing with me for distriect delegate?™

‘

rrovision ig msde in Jeection 3 of ..rticle XV
of the Constitution of the State for calling a oonstitu-
tional conventicn znd eleeting delegates to the econven-
tion, ortions of this seeticun ol the Comnstitution per-
tenant to vour guestion are lhere set out:
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The gener.l asserbly nay ot any tlie authorize

by lew thel & vote of Lhe g€lectors of the siate
be tuken uoson the gquestion, "-hall there ue a
convention to revise und amené the Constitution®!
wilch shall be submitted to the electors on a
gseparate ballot without party dsessicnation of any
kind, at either special or general eleotion,

o

ag the general gssembly nmay onrovide, and if a
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KaJority of the electors voting for and
azainet the ealling of a convention shall vote
for a conventlion, the governor shall 1lssue
virits of eleetion to the sheriffs of Lhe dif-
ferent eounties, orde: ing the election cof de-
legates to the convention, on a day not less
than three nor more than six monti:s after
that on whiech said ques tion shall huve been
voted on, VR E N O S
In order to secure renresentetion from differ-~
ent nollitical partles in each senatorlal dls-~
triet, each nolitical narty as then auciorized
by law to make nominstions for the office of
state senator in each senatorial dilstrict
shall no:inate only one candidate for delegate
Tfrom such senatorial district, and such candi-
date shall be nominuated in cuch manner as may
be presceribed by the senatorlal comittee of
the respective carties, and a certificate of
nomination shall be fi%pa_fh p%g offIce %g'fhe
gsceretary of atate at leust thirty ; afore
gueh election, £

und all ocundidates for delegates-at-large
shall be nominated by nominating petitions on-
ly, which shall be fi;id in the office of the
sscretary of state at ‘&Sb thir dqzu b*Ioro
any euch election = e W

nderseorins wure)

Ly this seetion of the Constitution the certificates of
nomination for all candidates, which are reculred to be
filed in the office of the Jecretary of State, are to be
Tiled at least thirty days before the day of the election.

The rule for the computation of time is found
in the fourth eleuse of Cectlon 855 R. S. o., 1939:
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m X A& ok % & ¥ ¥ pourth, the time within
which an aet is to be done shall be computed
by excluding the first day and including the
last, if the last day be Sunday it shall be
excluded' B X X

An execellent illustration for the operation of

this rule is found in the case of Stutz v. Cameron, 2354

¥o.

340, at l.c. 352:

"Under this rule, we should not count Ucto-
ber 17th, because it was the day upon which
the notices were posted. We must know
that October has thirty-one days. Lxelud=-
ing the 17th of Uctober, we would have left
fourteen live days in Uctober, and the peti-
tion was, under the notices, to be presented
on November 7th which gives seven more days
or in all twenty-one days. This of course
on the theory that we count lionday the first
day of the term as a day. If we do not
count liondey as a part of the term of notice,
then we still have twenty days' notice, 1r
under the statute we ean count Sunday. © i

1

This was a case in whieh the guestion arose as to whether
or not certain notices which were required to be posted
twenty daye before the first day of a term of court were
posted in time.

Applying the rule to your question and treat-

ing April sixth as the first day, excluding it from the
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count we have Tlve live days in spril. This date re-
quires tvwenty-five days in the month of llarch, which would
fix the day as Sundey, larch 7, 1943, The statute pro-
vides that when Sunday 1s the laet day upcn vhich an ae-
tion mey be done 1t shall bc execluded., In the case of
State ex rel. tulger v, couther, 278 Mo, 610, it is point-
ed out thet this is a rule of computation at local citation
619:

w ¥ &3 - {-L'he st&tute (1'.580. 8057’ B. S.

1909 ) preeeribes the applicable rule for ¢ me
puting tim. as Tollows: ‘*Fourth, the time with-
in which an aet is to bec done shall b: computed
by exeluding the first day and inecluding the
last, 1f the last day be cunday it shall be ex-~
cluded." Ceccomber 1, 1918, fell on -undaye.

limd it besn any other day of the week 1t would
have been the last dry Tor serviece under the
statute, Being cunday the stetute requires it
to re exeluded. It is at this point & éiffer-
ence ol opinion arisss. Hespondent contends
that when 1t 1ls exzeluded, “eaturday, November
30th, beeume the last day for servise. Heg=-
pondent thus secks to exelude ~unday, December
1st, from the time for service. This loses
si~ht of the lenzuage 2nd nurnose of the stut-
ute, wWhat the statute lays dovn ie a rule for
comnutinf the time within which an aect 1s to te
done. he words 'Sunday shall be excluded' means
it shell be execluded from the computaticn, not
from the time within whiclh the act shall be donse.
Lxeluding wundey, beeember 1, 1818, from the con=-
nutation leaves llonday, December 2nd, a” the last
day upoan which service could have been made. '‘the
construetion contended for by resnondent wae gi-
ven this stetute by thics court at the January
term, 187C. (Patrick v. Faulke, 45 Mo, 312.)
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At the arci term, 1870 (Lank v, 'illiams,
4) li0e lece 19), as ies polated out in Jor-
dan v, hoilroad, 92 lio, ippe 1. c. 85, the
Patrick case was 'virtually overruled.,' In
Keys v, feys, 217 Mo, 1. ¢, 65, in «n opin-
ion by Craves, J., this view of thes Court
of .uppeals 1s spproved and abundant other
authorities cited, In Welker v, —under-
reyer, 17% S. W. l. ¢ 187, in an opinion
br koy, C., Keys v, feys, was approved and
followed. There are other decisions in
pocint announcing the same rule. ‘he stat-
ute 1s not fairly suscentiblz of eny otler
construetion, State ex rel. v. «cilhinney,
189 Mo. 1l. ¢. B0, 1le relied u»uon by respon-
dent., It is to be observed that the court
wvas not dzciding the polnt now in issuec.

The Statemnent there made of the rule did not
affect the Jdselision in that case. The fact
that -unday was sxeluded aneswered the argu-
ment the court was examinin-s, and no ocea-
silon arose to discriminate between the rule
now contended for by respondent and that
announced in the cases already cited,

"Applying the settled rule, the last day
for personal serviee In the contest nroceed-
ing was lMondsy, December 2, 1el8, ¥ * * * »

Ihis case involved the serving of notice whieh
was requirec tc be cervod within twenty days after a cer-
tain date and the last day wae Sunday. >till apnlying
the rule and exeluding vundey, March 7, 1943, from our con=
utation waturduy, --arch 6, 1943, would be fixed as the
last dey for filing certiflcates of no'ination.
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It misht be urged that in anplying the rule we
should reverse our count and start with Sundey, larch
seventh, and =2xcludings it, }Yonday, lsareh eishth, would
be the last day for filing. llowever, if this were done
certificotes filed on konday would not be filed at least
thirty days before .pril &, 1940, as is reculred by the
Constitution.

COTICLUSION

It ie, therefore, the conclucion of the writer
that Saturday, larcéh &, 1945, is the lasi date for flling
in the office of the Secretary of Ltate certificutes of
nonination for c¢istrict delegates to the Constitutional
Convention and it is @lso the last date for filing certl-
ficatee of nominution Tor delegeteg-at-=largse to tLhe Con-
stitution.

hespectfully submitted,

e O JACKSCN
Asslstant ..ttorney-Ceneral

APPROVED?

RCY MeXITTEICK
Attorney-General WOT:FS



