RECORDERS OF DEEDS - CORPORATIONS:
ticles of agreement should be filed and not re-
corded in the office of the recorder of deeds.

January 11, 1943

v "

Honorable L, W, PEreid

eemepLe. i, Wy 'FILED

Franklin County
Union, Wlssouri

Dear 5ir:

//

This will ackrowledge receipt of your request
for an opinicn, under dste of January 8, 1943, which
reads as follows:

"We have a matter in dispute here

and would like your opinior on same,
The Tri-County Ius Lompany, Inc.,
filed their certified copy of the
certificate and articles of assocla-
tion with the Recorder of Leeds, who
promptly recorded it and returned the
original to the Presldent of the bus
company, who returned same and dle
rected the kecorder to keep it on
file in the Kecorder's offlce. As.

1 interpret Section 5339, it 1s my
opinion that after recording the
articles should be returned to the
President or Secretary of the corpora-
tion, There seems to be a.difference
of opinion among the attorneys and 1
would like to know what should be done
with the certificate and articles of
assocliatlion, whether to keep them on
file in the Recorder's office or re-
turn them to the corporation,”
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Section 5339 h, 5, HMissouri, 1939, reads as follows:

"Ihe articles of agreement in du-
plicate shall be signed and ac-
knowledged and sworn to by all the
parties thereto, ircluding the par-
ties selected as directors or mana-
gers for the first year, vefore some
officer having a seal, Each copy of
the artlcles shall ve filed in the
office of the secretary of state,

one of which shell be retained LY

him as a permarnent file. 1he secre-
tary of state shall give a certificate
that sald corporstion has been duly
organized which shall set forth the
amcunt of its capital stock, the
period of the existence and its per-
manent plece of location and a certi-
fied copy of such certiiicate shall

be attached to the other copy of the
articles of assoclation so filed with
the secretary of state and by him
delivered to the incorporators which
shall by them be filed in the office
of the recorder of deeds of the county
or city in which the corporation is to
be located: Provided, that no sub-
sequent amendment of the articles of
agreement, which is expressly sutho-
rized by law, shall teke effect until
same, in cdue form, has been.so i'iled
in duplicaste, certified and recorded
as hereinbefore provided; and pro=-
vided further, thst 1r the increase

of the capitsl stock of any corpora-
tion, the same proceedingzs shall bve
had, so far as practicable, as in the
original proceedin; s for incorporation,"
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In construing sta'utes, and ir order to ascertain
the purpose of a statute, it must be considered his-
torically. (Cummins et al vs. K. C., Public service
Company, et al, 66 S. %, (2d) 920.)

Prior to its amendment in 1927, Sectlon 5339, supra,
read as follows:

¢

"lhe articles of agreement shall be
signed and acknowledged and sworn to
by all the parties thereto, including
the parties selecied as directors or
managers for the first yesr, before
some officer in the state of Aissouril
having s seal, and recorded in the
office of the recorder of deeds of the
county or city in which the corpora-
tion 1s to be located, and & certified
copy of such recorded instrument shall
be filed irn the office of the secre-
tary of state: Provided, that no sube
sequent smendment of the articles of
agreement, which ls expressly autho-
rized by law, shall take effect until
same, irf due form, has been so0 re-
corded and certifled, and sworn to

as hereinbefore provided; and pro-
vided further, thet in the increase

of the pital stock of any corpora-
tion the same proceedings shall be had,
so far ds practicable, as in the origi-
nal proceedings for incorporation.”

As amended in 1903, the section read as follows:

"The articles of agreement shall be
signed and scknowledged by all par-
ties thereto, and recorded in the
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office of trhe recorder of deeds

of the county or city in whiech the
corporation 1s to ve located; and

a certifled copy of such recorded
instrument shell ve fliled in the
office of the secretary of state!
Provided, thest nc subsequent amend-
ment of the articles of associatlon,
which is expressly asuthorized by law,
shall take effect untlil same in due
form Eaa been so recorded and certi-
fled,

The proviso was added by the amendment of 1903 as it
appears therein.

Prior to the amendment of 1927, the section, which
is now 5339 H. S5, kissourl, 1939, provided that the articles
of agreement should be recorded in the office of the re-
corder of deeds, but, as amended iIn 1927, the section
provided: " # # be filed in the office of the recorder of
deeds." Also, as amerded in 1903, this section provided
that the articles of agreement should be recorded in the
office of the recorder of deeds, and since the present
section, which was amended 1in 1927, specifically states,
"filed", it shows it was the intention of the legislature
to file, and not record, the articles of agreement in the
office of the recorder of deeds.

In the case of Wellace v, Woods, 102 S, W, (2d4) ¢1,
pars. 9-11, the court, irn referring to amendmerts of
certain laws said:

"1The primary rule of corstruction
of statutes is to ascertsin the law-
makers' intent, from the words used
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if possible; and to put upon the
language of the lLegislature, honestly
and faithfully, its plain and ra-

tional meaningz and to promote its
object, and "the manifest purpose of

the statute, considered historically,"
is properly given consideration, % %

% 2 Lewls, Sutherland on Stst, Const,
(28 kd.) Sec, 363; Endlich on Inter-
pretation of Statutes, Sec. 329; ard
Maxwell on Ststutes (5th id.) 425.°
Cummins v. Xansas Uity Public Service
Co., 334 Mo, 672, €€ 5. W, (2d4) 920,
loc., cit, 925. Ve must determine the
question involved upon the statute we
now have rather than upon the original
enactment, Vords used must be read in the
light of the amendments made, snd might
take a broader meanlng as the application
of the statute was broadered. e can
best decide the present meaning of thils
section by considering the various steps
taken to chsnge it from what it was at
first to what it is now,"

The Court of Appeals of tiis State, 1In the case of
Dawson v. Cross, 88 lio, App. 292, 1. c. 209, defired
"rile" as follows:

“1]"{le' meant at common law, a thread,
string, wire, upon which writs and
other exhibits of courts and offices
were fastened or filled for the more safe
keeping and resdy turning the same., A
paper is seid to be filed when delivered
to the proper officer and received by
him to be kept on file., This, which
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we take to be the present ordinary
sense of the word 'filed,' would be
presumed to be the legislative sense
unless the contrary is made to appear
whith it does not, # = = # & % "

ihe Court of Appeals, also, in Murphy v. Overall
Coep, 225 Mo, App. BE6, 1. c. 869, in defining, "file,"

sald:

"1The word "flle" has a well under-
stood meaning, as well as legal
significance, and inasmuch as it is
impossible to file an oral demand,
the words of the staitute, its pur=-
pose and intent and the object to
be accomplished by it canrot be

met except by @& written stalement
of the claim, The lexicographers
derive the word "file" from the
Latin "Filum," a thread; and its
application seems to be drawn from
the ancient practice of placing
papérs upon & thread or file for
ready reference, liebster says *to

file
presentation and rseference.

means to lay away papers for
Bouvier

says a paper 1s sald to be filed when
it is delivered to the proper officer,'
(Thompson v. Southern Lxpress Co.,

61 8, &, 182, 183,)"

Under the above quotatlion it can be said that the
word "file" means, "layirg it away ir the office of eny

office to remain there for refererce."

Under the facts

in your request the recorder of deeds recorded the
articles of agreement and then returned them to the
corporation, but, under Section 5339, supra, it is
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specifically provided that the articles of agreement of
the corporation should be filed and no mention is made
of the recording of the same, "Filing"™ an instrument
is more for the safekeeping of the original instrument.
1t was so held in the case of Paving Co, v. O'Erien,
128 lio., App. 2€7, 1, c. 2682, where tihe court sald:

!

", peper or document is said to be
filed when it is dellivered to the
proper officer and lodged by him in
his office, At common law, a file
meant & threasd, string, or wire upon
which writs and otndr exhibits of
courts and officers were fastened

or 'filed for tlie more sefe keeping
and right turning of same,' (Dawson
Ve Cross, 88 ko, App. 292,) % % % "

The word "recorded" in ordinsry usage signifies
copled or transeribed into some permanent book, and word
is also defined as copying en Ilnstrument Into public records
in book kept Ifor thet purpose by or under superintendence
of officer sppointed therefor. ‘ord "record,”" in statute
respecting reclamation district tex sale certificecte,
meens copying instrument Into proper book and indexing as
provided by law (Pol., Code, Sec., 3480). (Dougery v, Betten-
court (Cal.,) € P, (2d) 499, 502.)

The word "recorded," in ordinesry usege, signifies
copled or transcribved in some permarent book. It is in
this sense that the word "recorded”™ 1s used in Civ. Code,
Sec, 1213, declaring that every conveyance of real proper-
ty, acknowledged or proved anc¢ certified and recorded,
from the time 1t is filed with the recorder for record,
is constructive rnotice of the contents thereof to sub-
sequent purchasers and mortgagees. (Cady v. Purser, 63
P, 844, B46, 131 Cel. 552, &2 Am, 5t., Kep. 391.)
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In discussing the distinction between "filirg",
end "recording®, the Supreme Court of this Stete, in
one case, held that riling could be considered recording.
It was 8o held in the case of Stale v, Hurt, 1835 5, V.
333y le Ce 555, where the court said:

"Seetion 6323, K. 5. 1909, extends
the provisions of said section 2819
so as to cover any Iinstrument 'for
the recording of which provision has
been made by law,'

“I'ne chattel mortgage in question here
had been recorded, not by copying 1t
on books in the recorder's office,

_ but by placing it on file in such of=
fice. e hold thut by veing thus on
file it was 'recorded' in the cone
templation of such seections, end that
the certified copy of the mortgage
to the PBank of aAlton was properly
admitted in evidence."

CONCLUSION

it 1is, therefore, the opinion of thls office, that
under Section 5339 K, S, Missouri, 1839, the articles
of agreement of a corvoration should tve filed ir the
officé of the recorder of deeds and should remain in
the office of thie recorder of deeds.

it 1s further the opinlon of tiis department that
the recorder of deeds should not record the articles
of agreement of & corvoration and then return them to
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the president or secretary of the corporation,

) Fespecetfully submitted

We Jo BURKE
Assistant Attorney General

AF¥ KOVED:

ROY McKITTRICK
Attorney General of Missouri,

WJIBtRW



