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CONSERVATION The autlmrity of the Legislature under
COMMISSION: Section 16, Article 14 of the Constitu-
LEGISLATION: tion of the State of Missouri.

Fehruary <o, 1943

5,9/ FILED

llonoreble U, L, -.yustronz
Representutive, [hird blstrict
Crecne County

Honorable wee ..amlln
Representutive, 'enth Distriot
Jaeckson County

lissourl louse of llenresentatives
defferson City, wiescuri

Gentlemen:

Fhis will ase'nowledpe recelnt of yvour request
for an onlnlon under date of February £, 1943, wilch roads:

"We respectfully reguest a rullng from your of-
fice as to the pover of the Generul ..ssembly to
leglislate ayon guestions concernine the admine
istrution ol the Ltata Couservatlon Commission.
Clearly, the 'control, management, restoration,
conservation and regulation of hird, fish, came,
forestry und all wild 1ifc reservations of the
utate' is vested, by the constitutional »nrovi-
slons, article AV, _ection 13, in the Cormmis-
slon.

"lHowever, after settiug forth certain other pro-
visions, having to do with the personnel, tenure,
gtc., 0o the members and officers cf the Commie-
glon, the constitutional scetion states:

"tThe General ..esembly may enact lawe in aid of
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but not inconsistent with the provisions of
this amendment,!

"fie do not think it was the meesning or intont
of thls section te nreclude or proiibit any
further fish, pame and generel wild-life le-
glslation. what nets, then, are *in aild of
but not inconsistent with' this seotlon®

"Lneclfiecally, the Commission has drawn up npu-
merous rules and rogulatiouns. Could not the
Gonercl assembly pass legislation modifying,

or amending, any such rules, if not inconsis-
tent with the nowers specifically crunted the
Cormission?

"Let us teke for example the rule whiech requlres
acents of the Commigsion to carry guns at all
times, ¥othing in the constitutional seetlon
pertains to the arming of arents nor thelr con-
duct genernllye. Could not the General /Assembly
enact leglslatlon affecting such gdministrative
acts of the Commission and its asents, without
infringine uvon the nowers granted the Commis-
sion”

"Cannot the General :issembly legislate upon the
conduect of uzents in search and secizure metters?
In matters relating to the construction of fish
ladders? In renorts made by the Commission to
the publie?"

The people of this Ltate on liovember 3, 1936, adop-
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ted an amendment to the Constitution of this State now
designetced as Seetlion 16 of ..rtlecle XIV of the Constitu-
tion, the pertinent portlons of which are as follows:

"The control, manacement, restoration, conser-
vation and reguletion of the bird, fish, game
and forestry end all wild 1life resources of
the Ctate, ineluding hLateheries, sanctuaries,
refuges, reecrvutions end all other property
now owned or used for suld purposes or here-
after acqulred for sald nurposes and the ac-
quisition and establishment of the same, and
the administration of the laws now or hereaf-
ter pertaining thereto, shall be vested in a
commission to be known as the Conservation
Cormission, to consist of four members to be
eprointed by the lovernor, not more than two
cf whom Bhbll t_ qcmoers of the same political
party. b * % % 7 gald Com=
sslon shall rave the power to acquire by
purchaae, gift, eminent domain, or otherwise,
all property neccessary, useful or convenient
for the use of the Commisslon, or the exerc¢ise
of any of 1tes »nowers hereunder, and in the
event the right of eminent domaln is exerciscd,
it shell be exercised in the same manner as
now or hereafter provided for the exercise of
eminent domain by the State !‘lghway Commission.
i Director of Conservatlon ghall bs appointed
by the Jommiselon and such direetor =shall, wlth
the anproval of the Commission, appolnt such
assistante and other emplovees as the Commis-
sion may deem nececssarye. The Commission shall
determine the qualifications of the director,
all essistants and employees and shall fix all
salaries, except that no commissioner shall be
eligcible for such anpointment or emdloyment.
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The feee, monies, or funds arising from the oper-
etion and trensactions of s=21d Cormmiceseion and
from the application end the administration of
the laws and rersulatlone pertalni- g to the bird,
fish, gume, forestry and wild life resources of
the State and from the sule of nroperty used for
said purposes, shall be expvended and used by

sald Commlselon for the control, manacement, res-
toration, conservation and regulation of the
bird, fish, geme, Torestry end wild life re-
sources of the State, ineluding the purchase or
other ucauisition of property for seld ournoses,
and for the adninistration of the laws pertein-
ing thereto and for no other purpose, The gen-
eral sssembly may enact any laws in aid of but
not inconsgistent with the provisions of this
amendment and all exleting lews inconsistent
herewith shall no lonrer remsin in force or ef-
fect. Thies smendment chall bte eself-enforoing
and go into effect July 1, 1937."

This constitutionel amendment hes been held valld
and self-enforeing except ac Lo penalties by our “upreme
Court. (Larsh v. bartlett, 121 S, W, 24 737).

~

The General ..ssembly normelly has all powers of
leglislatlon except thore exprescly restreined by the State
and National vonstitutions. (State ex rel. larker v, ler=-
chant's sSxchange Bank, 190 o, W., l.c. 01 269 lio, 3406;
Wire Co. v. Wollbrinck, 275 Mo. 339, l.0. 350, 351). YXow=-
ever, the people,by the adoption of “he conservation amend-
ment, took from the Leglslature its authority to cnaoct laws
with refercnce to the "control, management, restoration,
conservation and regulation of" the willd 1i
resources of the state by vlucing sueh authority in the

fe and willd 1life -
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Congexrvetion Commiesion, Ills is demonstrated by the fol=-
lowing language found in Marsh v, bartlett, 121 S, W, (24d)
757 1. Ce 74-0

"But the present attempt to exercise it does not
deprive the lezlislative departmsnt of the govern-
ment of its power or functions but relates to on-
1y a small -ortion of the power reserved to the
people, the exercise of which Buepends and super=-
podcs the power of the leciclature &e to tha
ortion elone wﬁfﬁh’lnvolvas the suﬁgcﬂf matter
and 1L governance as Drovided LN Suid Juienament.
llore thun that, neltlhier the submiselon nor the
adaption of thc amendnent was the exercise of a
legielative fudction; it was an orgenic functlon,
orcanically exercised; the General :issembly is
without constitutlonel power to propose an amend-
ment by the initiative process.,” (imphasis added)

It wag further ruled at l. c. 744:

"The sovereign people having enllisted the Conser-
vation Commission as the constitutional ageney to
exerclse the powers and funotlons granted 1n
Amendment Yo, 4, it is not our functlon to conei-
der or to datermine the wisdomn, the expedienoy or
the policy to be executed by that body. *

Furthermore, "the administretion of the lawe now
or hereafter pertaining thereto" 1s vested in the coumis-
sion. By the closing language of the emendment it is pro-
vided that the General ..ssembly may enaoct any lawse in sid
of but not -inconsistent with 1t; that all laws inconsis-
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tent with the amen@ment are no longer effective; and that
the amendment shall be self-enforcing.

The Leglslature cannot enact eay maunner of legls-
lation in conflict with the conservation smendimenvt. The
Supreme Court of Lilssouri has even held that the provieions
of the conservation amendment prevall over the constitu- -
tional emendments adopted prior thereto when 1in econflioct
with sald conservation amendment, in btate ex inf. v.
Bode, 342 Lo, 162, 113 S, &, (2d) 805, it was ruled that the
conservation commission could appoint a director of conser-
vation who had not resided within this “tate for one year
immediately preceding his appolintment, contrary to Geetion
8 of article X of the Constitution whieh provides that of-
flocers appointed shall have resided in the state one year
preceding such apoointment for the reason that the conser-
vatlon amendment provided that the commission should deter-
mine the director's qualifications, and it was the latest
expression of the will of the people.

The constitutional provision places in the commis-
sion "the control, management, restoratlon, eccnservation and
rezgulation of bird, fish, geme, forestry and all wild life
reservations of the Ltate" together with "the administration
of the laws now or hereafter pertalning thereto.” Diffi-
culty may be expressed in finding as broad and general terms
with whieh to transfer sweeplng and far reaching power and
equal to those used in the amendment,

The word "control™ as defined by 'ebster's liew
International Dictionary means "to exercise restraining or
directing influence over; to dominate; regulate; hence,
to hold from action; to curb;". Words end Phrases, Vol.
9, page 429, states: "The word ‘control' when broadly used,
may embrace every form of control, actual or lecal, direct
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or indireet, ncrative or affirmative, ™ ° ‘

The word "monacement' as deflned by !Pebstey's New
Internationsl Diotionary mcans "aet or art of munaging; the
manner of treating, directing, carrying on, or using, Tor a
nurpose; condu0t§ control. Judlclous use of meane to ac-
complish an end; * ¥ %, words and “hrases, Vol. 28,
pare 2067, states: "ilsnagement le defined se government,
control, supdrintendecnce, physical or manual handlings or
*uidance, the act of mﬁnagin by direction or regulation,
or edministration; -

The word "regulate" ic deflined in the larsh case,
supra, at 1. c. 744 us follows: "The term 'repulate' will
be sufficient for the moment. It includes ordinarily the
means to adjust, order, or govern by rule or gstablished
mode; direct or manaze according %o certaln standards or
Tules. © 7 * 7 (umphasis added).

vection 18 of wrticle XIV vestes in the Conserva-
tlon Commisgsion the power to govern, rulc and munage,accord-
ing to rules made by the corualssion, all matters relating to
bird, fich, ganc , forestry and wild 1ife of the btate,

The Yupreme Court has held (Marsh v Lultlett gu-
pra) that, by reason of w~cetion 57, rtiole XIV of the Con-
stitution of Missouri (the initlatlive amendme snt), the people
did not iatend not only to keep the grant contained in Secg-
tion 1 of such provision, but slso made it serwve the purpose
to recall all lesislative »ower theretofore granted to the
end that the whole power should be subject to the initiative
and referendum. Dy the adoption of the constitutional
amendient creating the Conscrvation Commission the peopnle
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withdrew from the Legislature its power to legislate on
the subject matter contained in such amendment Bnd vested
the soverelgn power of the people in the Conservation
Commis=ion. Sueh powers as are necessary to enntrol,
manage, restore, conserve and regulate the bird, fiesh,
game, forestry and wild life of this State are now vested
in the Conservetion Cormigeion by virtue of sseid consti-
tutional amendment. In this constitutionel amendment
power ie given by the sovereizn people to the Legiclature
to meke any law that mey aid the Congervation Cormission
in carrying out and effectuating the purpeses end inten-
tions of the people as expressed in sald constitutional
amendment.

I'owever, the Legislature hes no »ower to fix
eny limitetion or control over the Conservaticn Commls-
sion in the exereice of 1ts manarsement and reculation
concerning the mattere named in the amendment, The test
to be aprlied in determining the validlity of legislsatlon
concerning wild life is not whether the oommisefcn has
adopted a resulation upon a particular subjeet but is
whether the amendment authorizes the commisslon to make
rerulations on uhat particular matter.

The Legislature does not have the right to regu-~
late the construction of fish ladders as the amendment
gives such auvthority to the commission by vesting in that
body the "control, mﬁnaﬂempnT, restoration, conservation
and regulation of fish.”

The Legislature has no authority or power to in-
terfere with the Conservation Commission usine whatever
reasonable method 1t may deem necessary to conserve and
restore bird, fish, geme, forestry and the wild life re-
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sources of the State. If the commission deems it is neces-
sary to carry out such purposes it may arm its agents, or
any agent.

Neither does the General Assembly have the autho-
rity to pass any act that would prohibit agents of the Con-
servation Commission from making reasonable searches and
seizures in executing the commission's power and authority
to control, regulate and conserve bird, fish, game, forestry
and wild life. Thus the Legislatute cannot by statutory
enactment, interfere with the commission in controlling, con-
serving and carrying out every purpose expressly and neces-
sarily impliedly given the commission by the amendment. The
determination of what is necessary and the method that is ne-
cessary to carry out the purposes of the amendment is vested in
the commission and not in the Legislature.

The Conservation Amendment does not authorize the
commission to assess penalties for the violation of regula-
tions, and the Legislature thus has the authority to deter-
mine what punishment, if any, will be inflicted for such
violations. In Marsh v. Bartlett, supra, 1. c. 744, the
following appears:

"It will be remembered that in the body of the
Amendment the word 'laws' occurs twice and is there-
in definitely related to the Legislature or to the
legislative power, while the word 'regulate' and
kindred words are attrlbuted to the administrative
power and duty. * * * * * * * Hence it follows
that unless there be existing statutes that are not
inconsistent with the Amendment but which do in ef-
fect fix punispment for acts or conduct that may
fairly come within the purview of some rule or
rules established by the Conservation Commission,
it cannot be said that the Amendment is completely
self-enforcing; if the situation be the opposite,
our conclusion will be the opposite.”
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CONCLUCIUN

This depariment ie of the opinion, based upon
the deoislons of Ttate ex inf, Mokittrick v. Fode and
Marsh v, Bartlett, that the Legislature has no right to
legislate upon subjecte exclusively given to the Conser-
vation Commission. Our judement is that, at the pre-
sent time, the Legislature's action with reference to
wild life is confined to the determination of what pun-
ishment, if any, may be imposed for violations of the
conmission's regulations,

Kesgpectfully submitted,

ANE C., THURLO
Asglstant Attornsy-General

Al'PROVED

ROY McKITTRICK
Attorney-General VCT: 7S



