TAXATICON -2 Construction of proposed smendment to the
SALES TAX =@ exemption section of House Bill 125, by
EXEMPTION : Mr. Andrae.

April 24, 1943 . ‘)'(0 |
FILED

{lon, Henry Andrae —i
epresentative of Cole County
Jeiferson City, lilssouril

Dear cir:

I'his 1s in reply to yours of recent date whereln you
request aan oplnlon from this department on the constructlon
of two proposed amendments to the lLxemptlon fectli n of the
tales lex Act now before the licuse of Representatlives 1n
House Bill YNo. 125.

Ihe proposed cmendments are as follows:

"Amend tHouse 31ill No. 125; Puge 73 Sec-
tion 11409; Lines 4, 5 and &; by 1in-
serting a comma after the word 'sales!
in line 4, &nd by striking out all of
line 4 after the word 'sales', all of
line 5, and all that part of line 6 pre=-
ceding the comma in said line, and by
Inserting the following in lieu thereof:

"the tax upon wilch would be construed
ag & direct burden uyon interstate cou=
merce or as & tax levied upo: sales made
outeide this state of articles for use
within this state.

"imend louse 5111 No. 125;. Page 53 Sec-
tlon 114073 by sdding a subsection
immediately after subsection (L) on
page 5 to me known as subsection (m)
and to read as follows:

"(m) Jothing in this act shall be cone
strued as lmposin: a use tax,"

ithe lkissouri ‘upreme Court in the case of ..ississippi
ilver Fuel Corporation v. tmith, 164 S, W. (2d) 370 l.c. 377,
in construing the language of the ixemption fection where it
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contained the words:

"es may be made in commerce in thls state
and any other state of the Uanited :tates,
or between tuls state and any foreign
country.i " )

sald; l.c. 377:

"% % % Of course, this language means
sales between citizens of tile state

and citizens of any other state, and

to this we agree, Sec. 11408, K.Se

1639, amended ia 1941, Laws 1841, p.

701, Lo. ReSeA. 11408, but not as to

the lenguage here guoted, provides

that the sales tax shall be levied 'uw.on
every retail sale In tihis Ltate of tan-
z2ible personal property', anu ftec. 11409
does no more than to exempt irom the sales
tax sales made 1n interstate commerce.:

W ‘h’u

The proposed amendment proposes to exempt Ifrom the act
retail sale transactions, upon which the imposition of (he taxes
would be construed as a direct burden on interstate comuerce.
in the cace of McCaldwick vs. Berwind Vhite Coal and liining Com=
pany, 309 U. S. 33, 60 S. Ct. 388, the court in speaking of the
authority of states to enact legislation aflecting interstate
comuerce, said, at l.c. 391:

"_ection 8, clause 3, article 1, of the
Constitution declares thet 'Congress shall
have Power # % % To reguiate Comaerce with
foreign Hatlons, and among the severd :tates
% % %#.' In lmposing taxes for state pur-
voses a state is not exercising any power
wirich the Constitutlon has conierred upon
Conzress. It 1s only when the tax operates
to regulate commcrce between the states or
wito foreizn nations to an extent wihilch in-
fringes the authority conferred upon Con;ress,
that the tax can be sald to exceed cocastitu-
tional limitations. Ctee Glbbons v. CUgden,

8 vheat. 1, 187, 8 L.Ed., 233 South Carolins
otate nlghway vept. v. Barnwell 3ros., 303
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Uele 177, 185, 58 S.Ct. 510, 513,

82 L.Ld. 734. rorms of state taxa-
tion whose tendency is to prohibit

the commerce or place it at a dis-
advantage as compered or in competi-
tion with intrastate commerce and any
state tax which discriminates ageinst
the commerce, are familiar examples of
the exercise of state taxi .g power in
en unconstitutlional manner, because of
its obvicus regulatory effect upon com-
merce between the states.”

and &t l.c, 392, in speaking of texes which states may impose
without burdening commerce, the court said:

"# % % A tax may be levied on net in-
come wholly derived from interstate
commerce, Non-discriminatory taxation
of the Instrumentalities of interstate
commerce is not prohibited. The like
taxatlon of property, shipped inter-
state, before its movement begins, or
after 1t ends, 1s not a forbldden reg-
ulativn. An exclse for the warehousing
of merchandise preparatory to its inter-
state shipment or upon its use, or with-
drawal for use, by the consignee after
the 1nterstate journey has ended 4is not
precluded., # # "

and in speaking of taxes which the states maj not impose because
they would impede or destroy Interstate commerce, the court
further said at 1. c. 393:

"Certain types of tax may, if permitted

at all, sc readlily be made the instru-
ment of impedlng or destroying interstate
commerce &s plainly to call for their
cundemnation as forbidden regulations,

fuch are the taxes already noted wihich

ere aimed st or dlscriminate against the
commerce or impose a levy for the privi-
lege of doing it, or tax iInterstate trans-
portation or communicatlion or their gross
carmings, c¢r levy an exaction on merchandise
in the course of its interstate journey.
Fach imposes & burden which intrastate com-
merce does not bear, and merely because
interstate commerce 1s being done places

1t at s disadvantage in comparison with
intrastate business or property in circum-
stances such that 1f the asserted power
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to tax were sustalned, the states
would be left free to exert it to t%e
detriment of the nationel commerce.

seferring to the last two statements quoted from the
nerwind \hite case, there will be seen that there ara.instances
where states may levy exclse taxes on transactions which in-
volve interstate commerce, and there are instances in which
the states are prohibited [rom levylng taxes on such transac-

ticns.

The entire first sentence in tectlon 11409 of louse Bill
125 could be left out and still the state would be prohibited
from imposing a tax upon interstate commerce which it would be
prohinited from taxing under the Constitutiocn or laws of the
United :States, Vie also tiink that the amendment which you pro-
posed would not add anything to the prohlbitlion to tax commerce,
in other words, under the holding of the Supreme Court of the
United ~“tates in the Perwlnd Vhite case and cases clted thereln,
if the proposed tax burdend commerce more than it does intre -
state commerce or if 1t impedes the flow of commerce, then it
would be in violation of the Constitution and laws of the United
Steates,

In regard to the portion of the proposed amendment reading
as follows;

"or as & tax levied upon sales made out-
side this state or articles for use with-
in this state."

spparently the purpose of thls amendment is to clarify the ques-
tion of whether or not retall sales made ocutside of the state
for purchases of property to be used in thls state are taxable,

The ‘et imposes & tax on "retall sales” of certain articles,
services, etc. The term "ssle at retsil" is defined ss: sub-
sectlion (g) of tection 11407:

"(g) 'tale at retail' means any traasfer
mede by any person engeged ia business as
defined herein of the ownership of, or

title to, tangible personal property to

the purchaser, for use or consumption and
not for resale in any form as tangible per-
sunalnproperty, for a valuable conslderaticn.
o9 %

Ihe elements, of 'sale at retall' as defined by the Act,
necessary to lumpose the tax are:
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1e The seller must be engaged in buslness.

2. lhere must bve a transfer of title or
ownership of the property sold.

3« There must be & valuable consideration.

4, The property sold must be for use or
consuuption and not for resale in any
form as tangible personal property.

Your amendment relates to the second and fourth elements,
of the sale, which are; transfer of the title and the use or
consumption of the article. In the Berwind White case qucted
above, the Supreme Court of the Unlted ttates ruled that 1if
elther of the elements which constitute a 'retall sale' takes
place within the state in which the tax is imposed, then the
state 1s authorized to collect the tax.

Following thls reasoning and answering your question, we
will say that 1f the ownership ana title to the property sold,
under & Tetail sale' made cutside this state, passes outside
the state, then the tax may not be lijposed regardless of the
fact that the articles are bought for use and consumption in the
state of klssourl,

Angwering your inquiry as tc whether or not House Bill 125
could be construed as a 'use tax', we refer you to our opinion
to tenator Falzone, in wilich our holdings are that this tax is
not a 'use taxt. 'e are enclosing a copy of this opinion for
your information.

Hespectfully submitted,

TYRE W. BURTON
Acglistant Attorney General

APPROVID:

ROY WcKITTRICK

Attorney General

" TWB/uh



