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'l'hi s is in reply to ycurs of recent o.ate whcro l n you 

rcquot.;t a. opL1l on 1 ro .. tnis uepartment on the coactructlo!l 
of two proposeu ruuondmc..nts to t :1c xeuption ... oct! "1 of the 
~ales 1ax. Act now before t ho .~..~.uusc of 1topresontatlvcs iLl 
~u~e J ill o . 125 . 

l he pru) osed. maencb.lcnts are as follows: 

"Junena ouse 'ill :,o . 125 ; 2 t-e 7 ; ~c c · · 
tlon 11409 ; Lines 4 , 5 ana 6; by in­
sert ing a comma nf'ter tho v10rd ' sales ' 
in line 4 , ana o~ striking out a ll of 
line 4 afte r· t~e \-.ord ' sales ', a.ll of 
line 5 , anu r..ll thtt part 01 l ine 6 prc­
cedin._.. tt.~.e corama L1 said line , and :>y 
insertin£:, t hc:l follo\Jinv in lieu thereof: 

"tr ... c tax upon w ic. would be construed 
as a d irect ourdon u~on interst~te com­
me rce or as c. ta....c. l evied upo sal es JIJ.ado 
outside t llis s t&t~ of articles for uoc 
witnin this ~ ta.te . 

'!: .. mend .ou s e J.:.ll .. o . 125; .!>o.c o 5 ; ~ ac ­
tion 11407; by addlnc a subsection 
inaaedi:..to l y a fter subsection (L) on 
pa e 5 to he kno\Tn a~ .. ubsoction (.:t ) 
tn~ to reaa a5 fol lows : 

11 (m) .otJ.1in[:. i n t~..!s a.c'i- shal l be con­
r. trued a.s i mposin c. use tax . " 

'l'he .• issouri ~upreme vourt in t he case of • lssissip,t>i 
• 1 VGr : ue l vorporo.tion v . ....n.H,h, 1 64 .... . '.. . ( 2d) 370 1 . c . 377 , 
in construin~ the l anc,unge of the xe~.1ption ... cct lon wht -"C it 
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co.1tainca t he words: 

"as w.ay be made i n coOll'ie rce L1 t :.is st ..... te 
an~ anj other stato 01 tnc nite~ tatos , 
or bet ween t is st{to un~ ~y forei~ 
cmmtry. ~. -:: 11 • 

said; l . c . 37?: 

"~r -:. -:.· 01' c ourse , t :i.1is lan,_,uase 111e nns 
s a l es bet~eon citizens o~ t ic rtate 
and ci tizont. OJ..' S...."l'Y o~1 ... E>r state , u...'1.d 
to tnis ... e ea.,_.rce . ~E;c . 11408 , 1. • • '-->-
1939 , &..:11ende<l i 11 1941 , Laws 19 41, p . 
701 , . o . d . ~ . ~ . 11408 , but not as to 
the lan ua~e h~re ~uoted, ~rovide s 
that lrhe s r:.l c s tax snall be l evi ca. .... _., on 
every retail sale in this tate of' ta.n­
~ible j~rsonal ) roperty ' , en~ ~ec . 11409 
doc.s no ~o.L·e t.~a: .. to exe ..• ,?t ..:.. ro~'"l ti.(le sr..les 
tax sal es •. tado l n L1tcrstate COI-·lc.rce • . !- .: 
~. ·.; fl 

T~1e proposea am.cnW..cnt proposes to ext:: ... pt fro,. t: ... c act 
ri.;. tail sal e transact ions, upo 1 \'1 ich the il.toosi tion of .. he. to.x.c s 
woul d be construed as o direct burden on int.b.l'stato c o .. u .. crce • 
.. n t!~c care of 1 c c.l dwi clt: vs . Jerwind .. h i te voa l :.1u. L inlnu Coi.1-
!JilnY, 309 t . 5 . 33 , 60 "" . :: t . 388 , t .• e court L1 s}oakinw of t he 
aut J.~rity of sto.tos t o onact lo~islo.tion af .. ectinc.;, interstate 
conn11er c e , said, o. t 1 . c . 391 : 

11 ection S , c l ause 3 , article 1 , of t~1c 
vOllStitution u.Ccl ares t .... at ' ~on""I'CZS s .~.all 
lave .Power ~~- -:: ~.- 1'u rct;i. .... ate Cor.J.J.tt. rce .... 1 tih 
!'orei Jl 1.:: tions , anu o.n.ons the -.evcni tate s 
·,:· ~r ~- . ' I.. i ... t>osln~_, taxe s for !;to.te pur­
;os es a st~te is not &xercisi~u ru.y po~L ~ 
waich t he vons ti tution has cvn1'c1"rcd u1Nn 
Con_re s s . I t is onl y \'Jhcn ..,: ... c tax operates 
to I·e w~.llatc c .... ...a;...rcc; betv.reen t_._ ._ tate~ or 
lti t .. ~ore i.._.n nu.tlons t o a.1 cxte.1t v _icJ. ... :.L1 -
l 'rin_.,E; ~ tr.~.e aut h ority cvnft.rrea. U .)OLl L. ~..-n ... re ss , 
t :t.at t .... E. taJ~ CU..1 OC. bO.id t ... CXC€;00. C ..; •• sti tu­
tlonal l~it~Livns . - CO iobons V . vua.en , 
& .~eat . 1 , 187, S ~ · ~ . ~3 ; ~out~ ~&roli~a 
tate . i .)rr.a.1 .... ept . v . 3al·nrJell 1 os ., 303 
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u . ~ . 177, 185 , sa s .ct . 510 , 513, 
82 L. Ld . 734. r orms of state tax~­
t i on w_J.ose tende ncy is to prohibit 
t h e commerce or pl ace it at a dis­
advantage c s compared or i ~ competi­
tion with intrastate commerce and any 
state tax which discrimi nates again!t 
t he commerce , arc familiar examples of 
tho oJ erci se of state taxi ~g power in 
an uncons titutional manner, because of 
its obvious regklatory effect upon corn 
merce between t h e states . " 

an~ at l . c . 392 , in speaking of t axes which states ma y impose 
without bu rdening commerce , the court said: 

"* i<· ·:t 1 tax may be levied on net in-
come wholly derived from interstate 
commerce . Non - discriminatory taxation 
of the instrumentalities of interstate 
comcerce is not prohibited . The l i ke 
tax~tion of ~roperty, sh ippea inter­
state, before its znovement begins , or 
afte r it ends , is not a forbidden re g­
ulat ivn . P~ excise for t he warehousing 
of 1:1erchand. ise preparatory to its i n t er­
state shipment or u~on its use , or with­
drawa l for U&e , by t h e consignee after 
t he interstate journey has ended is not 
precluded . * ·:r *" 

and in speaking of taxes w'1ich t h e states may not im.t>ose because 
t h ey would ~pede or de s troy interstate commerce , t~e court 
further said at 1 . c . 395: 

11 Certain t ypes of tax may, if permitted 
at a ll , s o r eadily be made t he instru-
ment of i mpedinc or de s troyin g intersta te 
comcnerce a s plainly to call for t heir 
c ~ndemnation a~ forb i dden regul a tions . 
~uch ar£· t he taxes alreaay noted w ... _ich 
are a loed ~t 0 d i scrimina te against the 
commerce or impo ~e a levy for the privi­
lege of doin0 it , or tax interstate trnns ­
~ort at lon or communication or their gro s s 
ca~~in~ s , or lsvy an exaction on merchandise 
in the course of its interstate journey. 
Lach imposes a burden whic· intrasta te com­
merce doe s not bear , and mt rely because 
interstate cowmerce is beinu done places 
it a t a disadvantage in comparison with 
intrasta te business or property in circum­
stances sue~ t hat if t he asserted power 
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to tax were sustained, t he s tates 
would be l eft free to exert it to the 
detrimen t of tne nati vnal c ommerce . " 

.neforrin
0 

t o t he l ast two statemen~s quoted f rom the 
Berwind \.hite case , t here will be seen t nat there arc . instances 
wh e:r-6 states may levy excise taxes on transactions wh.1.ch in­
volve interst at e commerce , a..'1ct t h ere; are instance s in which 
the state s aro prohi bited i. rom levying taxe s on such transac-
tions • 

.rhe entire f irst sentence i n .... ectlon 11409 of ... lou se 'Jill 
125 coul d be l e ft out and still the state woul d be proh i b ited 
from imposing a t ax upon interstate comme rce w~ich it would be 
proh i oited f rom taxing under the Con stitutivn or l aws of the 
U.lited &tates·. '',e also t ink th~t t he ruuendment which you pro­
posed would not add anythin g to the prohibitivn to tax conme rce, 
i~ other words , under the holdine of the Supreme Court of the 
t n ited ~ tates in the ~erwind tbite case and caso s cited there i n , 
if the proposed t ax burdens comme rce more t han it does i ntra ­
s t a te commerce or if it impedes the flow of commer ce , t he n i t 
would be i n viola tion of the Const itution and l aws of the t nited 
~ tate a. 

In regard t o the portion of t he proposed amendment reading 
as f ollows; · 

"or as a tax l ev i ed upon sales made out ­
s ide t Lis state or articles for use with­
in t .... is state ." 

. pparently the pur pose of t.nis amendment is to clarify the ques­
tion of whether or not retail sal es made outs ide of the state 
for purchases of property to be used i n tlus state are taxable . 

'rhe .ct imposes a. ta."'C on "retail s a l es" of certain articles , 
services , etc. 'l'he term "sa l e at retail" is defined as : sub­
sect ion (g ) of ~ ection 11407: 

" (g ) ' .. a l e a t retail ' means any transfer 
m&de by any pe rson en6aged L'1 busine s s as 
defined here i n of the own6rshi p of , or 
title t o , tane i bl e personal property to 
the pur chaser , for use or consumption and 
n ot for resal e i~ anyfurm as tan~ible p~ r­
sonal propert y , f or a val uabl e cons iderat l Jn. 
·:t- ·~ -~~ " 

'l'he e l ement s , of 1 sal e at t·etail 1 as defined by t he Act , 
ne ce s sary t o i 1:1pose the tax are: 
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1 . The seller must be enga6ed in business . 

2 . J.'here must oe a transfer of titl e or 
ownership of the property sold. 

3 . There must be a valuable consideration. 

4 . rhe property sold must be for use or 
co~sumption and not for resal e in any 

fbrm as tanc ible personal property . 

Your amendment relates to the second ana fourth elements , 
of the sale , w1ich are ; transfer of the title ana the use or 
c ~nsumption of t he article . In the Berwind ' .. h i te case quoted 
above, t he ~upreme Lourt of the united ~tates r uled that if 
either of t he elements \'IJ.lich constitute a ' retail aale ' takes 
place within the state in which the tax is imposed , then the 
state is authorized tv coll ect t he tax. 

Followinc this reasoning and answering your que stion , we 
will say tht:.. t i f the ownership anu title to t he propert y sold , 
un~~ r a ~etail sale ' made outside tam state , passes outside 
t he state, t hen the tax 1t1ay not be i..tposed regaruleas of the 
fac t that the article s are bought for use anc consumption in the 
state of r .• isauuri . 

Answering your inquiry as 1:; ~ whether or not 1iouse bill 1 25 
could be construed as a ' use tax •, we refer you to our opinion 
to ~ enator Palzone , in w _ich our hol dines are that this tax is 
not a ' use tax~ . '· e are enclosing a copy of t :.is opinion for 
your information. 

.ttOY Y.cKITfRICK 
Attorney General 

uespectfully submitted, 

TYRl~ \~; . .SCE\TOIT 
~Lsistant / ttor ney General 


