TOWNSHIP .~ Township officers who falled to qualify as
OFFICERS: provided by Statutes are de facto officers
- and full credit mey be given their offlclal
acts unless the third party has knowledge
. of the failure to quallify
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Honoresble Mark Wilson -——
Frosecuting ,~ttorney
Henry Gouzﬁ:y F l L E g
Clinton, Missouri

/ Vaw
Dear Gir: :j;;7 ///
/

“e heove for answer your letter of the fifth of
Harch, 1942, which is as follows:

"The Township offlcers in one of our
townghine have failed to comply with
sections 13954-13955, R, 5,, 1939, in
regard to thelr qualifications,

We would like to know if these ofllcers
can legally perform their dutles sas
towmehip officere and if full effect
can be given to any duties and actes
they perfora,"

Jection 13964, R, 3,, 1936, provides as follows:

"Lvery vnerson chosen or apnointed to

the office of township trustee and gx

ﬁﬁglg%g treasurer, member of the town-
1p board, townehlp collector, or

township clerk, and gx g::;gxg town-
thip assessor, or consteble, before he
entere on the duties of his office and
within ten days after he shall be noti-
fied of hls election or appointment,
shall take and subecribe, before some
Justice of the pesce, such oath or afe
firmation =e 1@ prescribed by law,"

and section 13956, R, 5,, 1839, provides as fol-
lowe!

" Such person shall, within ten days
thereafter, czuse such certificate,
together with his accentance of the
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office to be filed in the office of
the township clerk; his neglect or re-
fusal so to do ghall be deemed a re-
fusal to serve."

In on early case, 1e., State v, MecAdoo, 36 Ho., 453
the Supreme Court caid as follows:

*® & %1t apoesrs from the record, that
at an election held in Lasclede county
on the O6th day of September last, for
sheriff of sald county, the defendant
and several other versons were csndle-
dateg for the sald office of <heriff,
and that he recelved the highest num-
ber of votes cast, but had failed to
teke, file and subseribe the oath re-
quired of candidates by the Constitu-
tion of this State, within fifteen
daye next oreceding the election,

By sectlon & of art, 4L, of the Con-
stitution, no vote in any election by
the peonle shall hbe cast up, nor shall
any certificate of election be granted
to any person who sghall not within
fifteen days next orecedlng such eleec-
tion have teken, subccribed and filed
gald O&th.

feadoo, having onitted to comply with
the reculremente of the Conetitution,
wae ineligible; 2nd the casting up

the votee; and 1ssulng the certifi-
cate to him, were scte unauthorized by
law, end null and vold, %e &sre of
opinion, therefore, that, in exercis-
ing the rigate and nrivileges, and re-
celving the emoluments of sald office,
he has been guilty of usurpation, and
we accordingly adjudge that hs be ous=-
ted therefroa,

Having no evidence that he ccted from
eny other than mistsken views, weé for-
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bear impoeing asny fine on him, and
Snly order that he ney the costs,

udge Holmes concurs, Judge Lovelace
abeent,”

Thislaw hes never been changed.

In Stete v, tmith, reported in 130 &, W, (2d4) 929,
745 lo,, L, Ce 1158 the court sets out &snd upholés
the following!

"Horeover, we are of ths oninion that
Dr, Mitchell wos 2t lezst & de faeto
aldermen, 'sn officer ce faeto is to
be distingulsghed fron an officer de
Jure, and 1l& one who hazg the renutae-
tion or appeerance of belng the of-
ficer ne assumes to be but who, in
foet, under the law, has no right or
title to the office he assunes to
hold, He is distingulshed from =z

mere usurper or intruder Dy the fect
that the former holds by some color

of rignt or title whlle the latter
Intrudes upon the offlice and essumes
to exercise its functlons without
either the legal title gr color of
rignt to such office, ‘here one ie
ectually in nossession of 2 public
cffice and discharpges the duties
thereof, the color of right which con-
stitutes him 2 de facto officer, may
conslst in an electlon or anpointmeént,
holding over after the expiration of
hls term, or by &cculescence by the
public for such & length of time as

to ralse the »resumption of a2 colore
sble right by electlon, acoolntment,
or other legel 2uthority to hold such
office, The duties of the office are
exerclsed under color of & known elece
tion or approintment which ie vold for
want of nower. in the electing or ap-
polnting body, or for some defect or
irregularity in ite exercise, such
ineligibility , want of power or defect
being unknown to the oublie,' He-
<111in Hunicipal Yornoratitns, 2nd
id,, Revised Vol, 2, ‘ec, 60U, Page 204"
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In the czse of Alleger v, Sghool District No, 16,
Newton County, 142 5, W, zﬁd) 680, the court up-
holds the doctrine 22 set out belows

% @ % % But in State ex rel v, ‘erkins,
138 Ho, 106, loe. eit, 117, 40 S, W,
650, loec, cit, 552, where this question
arose, 1t was ststed: 'The foundation
stone of this whole doctrine of a de
facto nfficer, as gathered fron all the
authorities, seems to be that of pre-
venting the publlie or third nersons
from being decelved to their hurt by
relying in good falth upon the genuine-
nees snd velidity of acts done be &
peeydo officer., However much color of
authority may clothe the person who ng=-
sunmes to reriorm the function of £n of=-
fice ond dlascharge its duties, yet, if
the nublic cr third persons 2re not de-
ceived thereby,-if they know the true
etate of the cese,-the resson which
givee oripin or existence to the rule
which velidates the =ct of an officer
de facto cesses; 2nd vith 1t cerse,2l-
80, &11 of 1ts ordinary valideting ine
cidents =nd consequences,"”

In the case of State ex rel v. Seay, 64 Mo, 89, the
court writing the oplnion statess

“The law sbhore vacenciee in publie
office and great precautions are taken
to guard 2;e2inst thelr ocecurence. The
policy of the l2w is to hove someone
glways in place to discharge the duties
of nublic offices, and in 2 doubtful
cace the construction of the law fix-
ing the tenure of an office would be
greatly influenced by that conslder-
ation; but where, 28 in this ecsse,
there is 2 gasug omlgsus resulting
from giving the langugze of the law
the only construction of which 1t is
falrly susceptible, the courts must
leave 1t to the law-making power to
meke orovisions to avold such 2 conse~
quence, "
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COIICTUSION

It is therefore the opinion of this office
that the townshilp officers are usurpers in
thelir oiflces and cannot lerally hold the
‘same, but thet full eflect can be glven to
any -cte verformedéd by them prior to their
reaoval from office providing that third
nart?-~= who wmay have becen injured by their
acts (id not have knowledre of their lack
of nuelif'icution for their offices,

Lasneetzully submitted,
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