
TO\·INSHIP 
CFFICERS: 

Township officers ~ho ~ailed to qualify as 
pr ovided by Statutes are de facto officers 
and full credit may be given their official 
acts unless t he t hird party has knowledge 
of t· _e f a ilure to qualify 

!·arch 9, 1942 

Honor'lble rJ8,rk 'iilson 
Pr osocutlnrl Attorney 
Henry C'>unty 
Clinton, 1issour1 

Dear ~ir : 

.e h ave tor answer your le t ter ot the fifth ot 
¥~roh, 1942 , which is ~e follows : 

"The Tov:nshi :') officers in one ot our 
towns..l).i l)S hr"ve t ailed to comply vi t h 
sections 13954-1J9r 5 , ·"\. J . , 1,... 39 , in 
regard to t heir quclitic~tion s • 

. e would like to know it t hese of f icers 
can legally perfo1•m their duties as 
to~m~h1p officers and lf full effect 
can be given to 3ny duties and acta 
they perform. " 

Section 13964 , R. s. , 19~9 , ~rovides as follows : 

.. o;jve1·y person chosen or appointed to 
the office of to~~ahip trustee and ~ 
ott1o1o treasurer, member of the town-
ship bocrd , townahlr collector, or 
township clerk; and ~ otf1CiQ t own-
chip aasesoor , or conotcble , bef ore he 
enters on the duti es ot hi s offi ce and 
within ten dcys After he ah~ll be noti­
f ied of his election or appointment, 
shall t 3ke nnd subscribe, before some 
just ice of the peace , such oath or a f ­
firmation P.s is prescribed by 1 .. \"• " 

and section 13956, ~. ~ ., 1939. provldea as fol­
lows : 

.. ~uch ~erson shall , within ten days 
ther ~ tter, cause such certificate, 
t ogether with his accept ance of t he 
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Bon. l1ark "ilaon - 2- ltarch 9 , 1942 

of fice to be filed in t h e of f i ce of 
the townshi~ cler k; his neglect or r e­
fusal so t o do shal l be deemed a re­
f usal to serve . " 

In r n eErl y case , 1.e., St a te v . McAdoo , 36 l~o !, 453 
t hf ~ryrece Court said as t cl l ov.A : 

"* • • rt ap'e~ra f~om ~he rccorr , tha t 
st ~n election held 1L Laclede count y 
on t he 5th d~y of ~entember last , t or 
s:t.er1ff of said county , the def end.nnt 
and 6GVeral other _ersons ~ere cand1-
dr t es tor the said of fice or qher 1ff, 
c ~1d that he rcc ~i ve t he hie)leBt num­
Ler or votes c~ct , but h~d t a iled to 
tske, f ile end aubscribe the oath r e­
quired or cnndidat cs by t he Const i t u­
tion of this ~tate , ~1th1n fifteen 
dByr. l!ext crece6.1ng t he election, 

By sect:on q or Art . il . of t he Con­
stitutl~. , no vote tn any ~lPction by 
the eonle sitnll lie c-- st u, , nor shall 
E'.ny cex·t ~flct te of e1Pct1on , e grant ed 
to ny person 'tJho sh ll not i thin 
fift een dHy s next ~receding such elec­
tion have taken, subocr1oed and filed 
salC oath • 

. • c.1lodoo , hit v lrag O"tl tteli. to co , )ly r:i th 
t he requirements of the Conrtitution, 
was 1no11gible; ene t he cnst1nJ u~ 
the votes, and i ssuing t he certifi­
cate to him, were &cts unauthorized b!' 
la~ , and null and voi d . ..e s.re of 
o?.:..n10n, 'tlert:fore , that, in exercis­
ing the rit,~t~ an~ rlvileee~ , ~nd re­
ceivi ng t ne emoluments or said office , 
he has been guilty or usurpa tion, end 
we accordin~ly a~junge that he be ous­
ted t herefro • 

~"ving no evi dence tj et he ec t ed f rom 
a ny other than mistaken views, w~ tor-



Hon. l·1ark Gilson - 3- l!aroh 9 , 1942 

bear 1m"">o s1nt, any f1n E? r>n him, t:nd 
Qnly order that he nP-y the costs . 
Jud,~e liolrnes concurs, Judge Lovela ce 
absent . 11 

This .,_..,~7 he:; nevor been changed. 

In -t"' t c v . ~r:ti th, r e1"'orted 1n 1 39 s . W. (2d ) 929 , 
;:'45 .1o . , L . C. 1J.58 t h( court E.ets ou t !!nd uphol ds 
t he follou1nc : 

"t-:oreover, we arP of tne o inion t hat 
!Jr. ai t ch.ell \"'S r- t 1Nl5t a C-46 f a cto 
t1luermc-a . ' 1ln offi cer de f acto 1s to 
be -istlnguished fron ;n officer de 
jure, c: r.ld 1 s one .. ho h~: s uhe reouta­
t i....,n or anpePrance or b&1ne; t :e of­
ficer r:.e a aumes to be but t· o , 1n 
r~ct , u1uer t he lnw, h~s no ri h t or 
title to t~~ offi ce he assu~es to 
10lJ. . i' ~ i r a.l(!tinguir;hed fron r 
mere usurper or intruder by t.t1e f act 
t ! at t;1e form&r holdz LY some color 
cf rl~~t or titl e ~llle the l~tter 
1Ltruues u'on the office and as umes 
to exerl;ise its f unctions --1thout 
either the lee;P.l t i tle or color of 
rlt_..t to such offit-c . ·:he!·, one 1e 
ectuell y in ~onsession of y public 
cffice ?~6 dischar ges the du ties 
thereof , t ne color of rijlt which con- ­
stit ut es him a de f acto officer; ~ay 
concl st in an electlor. or a.-o )Oint -:tent , 
holdinr; ove1 ~rter t1 e ex,:-~ir·u t1on ot 
hls term, or by nc~uiescenct by t he 
public for Pnc'l r- lencth of tiue as 
t o r c ise t he ~rcsumJtion of a color ­
able r1t;;ht by. elect :.on, e. :>0olntment1 
or ot~er legal au t hority to holQ such 
office. the duties of the office are 
exercised under color of a !mown elec ... 
t1~n or appointnent whi ch ia void tor 
~:ant of :>ower in the electing or ?"J­

nointing body, or f or sooc defect or 
i rrP.gulari ty in its exercise , such 
inel1t~1b111 ty , wnt of .,....ouer or defect 
being unkno'"m to thf' '0Ubl1c . • l .. c ­
~1111n uun1 c1pal UOMOr?t16ns, 2nd 
Ed ., 1 ev1sed vol . 2 , ..-ec . f>v_ , ...>age 204 .. 
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In the c::.se ot Alleger v. --chool lJ1str1ct Iio . 16 , 
Newton County, 14r. s. • ( ~d ) Gr.o, t'1e court u-p­
holds t he doctr ine as set out uP.lo : 

~• * ~ • ~u t in ~tPt~ ex r el v. ~erk1nR 1 
139 !-lo . 1~6 , loo . ci t . 117, 40 • \ .• 
65:> , loc . ci t . t)5? , lhere t his question 
~ro se , it was ateted : ' the foundation 
stone of this ~A1ole noctr1n~ of a de 
f acto officer, aco {;P t"tr-r~cl from all the 
authorities, t.~erns to be t hP t of pre­
ventin~ t he ~ublio ~r third ner sons 
from being deceivec t"J t heir hurt by 
relying in eood faith upon tllc: genuine­
ness and velid1ty of net& done ~e a 
pse4clo officer. !1o· ever "'luc· cnlor of 
.c:tuthori ty may clo • .,.,.. the person t··ho n.a­
oumcr, to error·: t 1e fun c.. tlf'\n "'11' r- n of­
fie ~nu dischar~~ its duties , yet , 1f 
t. )Ublic or thire J erocns ~rc not ~e­
c~ived thereby,-if t1ey knol the trJe 
at:-te ...,t t he ceze ,-t .1e re!'scn Hh~.ch 
givec 0rir i r. or exictence to the ~lle 
·~ ch v~lid~tec t!e ·ct of ~n officer 
de f acto ce~s~r ; And, ~th 1t cePse , ~l­
so , &'1 of its or(in~ry V2lidPtine 1n­
c1dento end concoquences . " 

In the c~nc of titate ex rel v . JC"'Y , 14 .'1o . 89 , the 
c ourt 1~1ting the opi nion strt~e : 

''The l.,.. tf abhors vacr.nci es in :mblic 
office and grea t precautions are trken 
to c~crd aGainGt their occurence . fhe 
..,ollcy of t he lr-> 1E to lw .. ve someone 
al ~yo ln ol~ce t o dicchQrge the dut1eo 
of ~ublic offices, ~nd in ~ doubtful 
enoe the conctruction or the 1 ':. fix­
ing the tenure or on office t:ould be 
greatly lnfluenc~d by tn~t cono1der­
ction ; but ··1lere, e.s in this c~ se , 
tl .,re 1s a CPsyA om1osy e z·eoul tlng 
from g1vin~ t~e langu ge of the law 
the only conotruct1on of which it 1 s 
f a i rly suscept ibl e , t he courts nuat 
l euve 1 t t o the ls~~-making po~·er to 
ucke ..,revisions to a void such e conce­
auence . " 

·. 
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~~0 C -, ""'I ~· 

I~ is t hL r · ~ore the orinion of thi~ nffloe 
th~t t hP. township office"'s Hre usur'1ers 1n 
t'1eir o _ icer a .c.. c~~nnut lc "~ lly hold tPA 
·r-e "e , but tht.:.t f'u)l cf.t'ec t ce.n bE' ~· iven -r,o 
rmr e ~s t1erf ... r :;c b~r t~ c. prior to th.;-i r 
r·e· ,ovt~.l l'ro t of. 'ic...: ,,r...,vit.in:-· tbat third 
-,grt · --~ Wb) r.IB.y :..'"'v~,.; bl;un in~urc<l b: tlu. .. ir 
a cts _ .i& n0t ttn~u~ k ... l'lowl :-,d, ·e of tl,~ ir 1~ c t 

. L U..lli:!'icution 'Ol t o ir officcc . 

_ .. u~ Lc i. · :rJ:- - -.. 
.. . :t, t Jr 1.- .. - .... ~nt~ ~ ~11 
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