
BOARD OF "~'HAR'JACY : Appeal does not vacate Board 's revoca­
tion of l icense pending docision of 
Governor and Attorney General. LICENSES : 

January 12 , 1942 
\ fJ 

~ onorabl e ·.~.. od l.J . ill ard , fiecr ctar y 
ro£.rd cf hcr-acy 
Camdenton, .issouri 

D~ar Sir : / 

\\ e E>.r o i n r<.-}ceipt of your l etter of Januar y 7th 
wherein J OU state au follo~s : 

"vn Iebrutlry 27 , 1941 the Lissouri 
Boa r d of Phnr nacy revoked the licens e 
of 1 arry l,ud'Tlo~ er of Jopl in, .. 1 osouri 
and Aoraham I . 5chnaer of Kansas Ci ty , 
ti nsouri . They in turn as provided 
for by the St a tutes appealed to the 
e ste.oliahed Appeal •. oar u , consisting 
of you and the Gov&rnor . 

"Hearings upon nhich vere hel d before 
you i n tho e&rly pt rt of ~ epte .. 11ber 
1941, as yet t h is office has had•no 
notice of v1h£.t decision Las been ren­
dered in tl e ~atter by you and the 
Gover nor . These men have now dot1ended 
that I isauc tl e~ a r e .. 1ewo.l l icense 
to practice pharmacy for 1 J42 in 
'iss ouri , statlne thet due to the fact 

nn appeal ls ~till pending and that 
they &re still in good s~~nd1ng and 
nre e l igibl e to practice pharm&cJ in 
I. issouri . 

"I am askill(i v.hcthcr or not in your 
opinion t hese licenses should be issued 
or withhel d until ~ our f inal decision 
in the case is rendered . I wi ll appre­
ciate an early repl y to this, since 
these men are insistent upon receiving 
their license . " 
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~action 10006, Revised Rtatutes of tissouri , 1939 , 
pr ovides for renewal of licenses for phar~acists in 
part as follows : 

"Lvery person no~ licensed or register­
ed t.s a- pharmacist under the laws of 
t his sttte shall be entitled to con­
tinue in the prnctice of his profession 
until the thirty- first day of Dece~ber , 
1909 , and after such date shall be en­
titled to renewal of his license under 
the provisions of t his chapter upon 
the present~tion of an application for 
such renewal . * .;:- ->:· 11 

Section 10007 , Revised Statutes of ~issouri , 1939 , 
prov~des for an app~ al to the Gover nor and /ttorney 
0eneral from the action of the Board in r evoking a 
license . 

" I f the applicant for license as a 
pharmacist has complied with all the 
r equirements of the two preceding 
sections , the board of pharmacy shall 
enroll his name upon the register of 
phar macists and issue to him a license 
which shall entitl e h1m to practice as 
ph&rmacist f or a period of one year 
from the date of said license . The 
boar d of pharmacy may refuse to grant 
a license to any person guilty of 
felony , or s ross immorality or who 
is addicted to the use of ~lcoholic 
llquors or narcotic drugs to such an 
ext ent as to render him unfit to prac­
tice pharmacy; and the bonrd of phar­
.nacy nay , after due notice and heo.rin,sz , 
revoke a license for like cause 01 

any license which has been procured 
by fraud , or the license of anyone 
who shall all ow h i s license to be 
usod where he is not personally, 
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actively and continuously engaged in 
the pharmaceutical business at a 
fixed and definite location. An 
avpeal from the a ction of the board 
in refusing to grant or in revoking 
a license for such cause may be taken 
to the gover nor and attorney- gener a l , 
the decision of which officers, either 
affirming or overruling the action of 
the board shall l)e f inal . r• 

The question i s whether the appeal to the Governor 
and /.ttorney General vacates the Board ' s action so that , 
pending a decision of the Governor and Attorney General, 
the rnen may secure a renewal license to practice pharm&cy 
in ~ ibsouri for the year 1942 . 

It is to be noted tht..t the Governor and ttorney 
General, in .conslderine tho nctions of the Board of 
Pharmacy in revoking a license , may either affirm or 
overr ul e the action of the Board . The appeal is not 
t r ied de novo since there is no provision made by statute 
for rehearing the case a second time by the Governor and 
Attor ney General . The record made by the Board is simply 
reexamined , and the Board's action affirmed or overruled . 

An anal ogous situation is found in the case of 
Silent Automatic Sales Corporation v . ~tayton, 45 Fed . 
(2d ) 476 , 1. c . 477 , 478 , 1herein the court considered 
the question o1 whether a judgment in a court below was 
vacated upon ap peal . The court said : 

"In a number of states a distinction is 
drawn between appeal s fro~ courts of 
r ecord, where tho case i s affirmed or 
r eversed upon a re- exa,1ination of the 
record made below, and thos e tried de 
novo in tho appellate court , such &s , 
in .. 1issouri, an appeal from a justice 
of the poace to a circuit court of the 
state . The rule in t :lis circuit has 



Hon. Ted D. \-.tllar d - 4- January 11, 1942 

thus been declared bJ Judge Thayer , 
speakin~ for this court in hansom v . 
City of Pi erre , 101 1 • 665 : 

" ' \.h en a case removed to an appel l t.A.t e 
court bJ a \'lri t of error or an a1•Pve.l 
is not t here tried de novo , but the 
record made bel ow is simpl y r e-examined, 
and the judgment either reversed or 
affirmed, such lh1 appeal or wri t of 
error does no v vacat e the judgment 
below , or prevent it from being pl eaded , 
and g ivon ' in evidence , as an estoppel 
upon i s~ues wnich were tried and deter­
mined , in the absence of a statute 
providi ng that it shall not be s o 
used pending appe al . I supersedeas 
bond mer ely stays process for enforce­
ment o~ the judgnent , and does not 
vacate t-ho j udg .1ent, or chanee its 
effect as an estoppel.' 

"This cane is cited and discussed with 
approval by the Supreme Court of .. tisaouri 
in Rodney v • Gibbs , 184 Mo . 1, 14 , B2 
S . l'• . 187 • Reference is a l so made to 
Freeman on Jud~ents as stating the 
•3ottl od doctrine .' In that text- book 
we find t he follo\1i ng l £Jlguage . 

" ' In some cases the operation of an 
appeal has been made to depend upon 
the character of the jurisdiction of 
the appellate court • If the l atter 
court has authority to try the cause 
de novo , and to settle the controversy 
by a juagment of ita ovm, and to enforce 
such judgment by its own process , then 
it is pl ain that by the appeal the judg­
ment of the infer i or court is not mer ely 
su spended, it is vacated and set ~ side, 
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anL.. can no l on_ er hove effect a s an 
e stoppel.' 2 lree tan on J~d~~ents , 
par . 722 , p . 1528 . 

"Thi s st t: te 1ent of tho r ule is in 
a ccord v'li th a lo~~ lL1o of ·issouri 
decisions : T1...rner v . mrthcut •tc ­
Carty , 9 ~o . 252; Lee v . Kaiser , 80 

o . 431 ; Ketch~~ et a l . v . Thatcher , 
12 o . App ., 185; tll lliruns v . Lewis , 
47 o. App ; 657 ; ..... crl v . Part , 89 .:o. 
263 , 1 f.- . \, . 238 ; Young v . Thrasher, 
61 o . Lpp . 413 ; Geor ge v . ~ aller (J o . 
Sup . ) 19 . •. , . • ( 2d) 284 . " 

In reforr hlt:, to the natur e of a trial "de novo , " 
the court , in thb case of nichol s v . Vin3on, 32 lltl. 
(Del . ) 325 , said : 

"Tho co.se t hen comes up to t ' is court 
to be ~ried ' de novo,• that is , just a s 
t ho .ljh no t.ction vhs.tever had been in­
stltuto ' in the court below . " 

Jnd in the case of .... x 1E.a.rte . oralf3 , 53 s . v . ( ' '}x ~ 
Cr . } 107 , 108, ~he court said: 

n-fhe ter m ' de novo ' moans , ' a new; a 
second time •' 1 Rap • & L . Law uict ., 
8 L~ . - Lno • Lnc . Law (2d ~d . } P • 832 • " 

Sect ion 2738 , Revised ~~tatutes of Missouri , 1 939 ; 
provides that avpcel s fro, justice courts shell be tr.iod 
de novo . 

uu ,on tho ·r eturn of tho j ustice be i ng 
filed in tl 6 c ler~ ' s off ice , the court 
shal l be possessed of the cause , and 
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shal l proceed to hear , t r y and deter­
mine the sa~e anew , without regarding 
any error , defect or other i mperfection 
in the or i ginal summons or t he service 
tlJ.ereof , or on t he trial, judgment or 
other proe~ .. edings of the j ustice or 
const6bl e in rel ation to t he cause . " 

There is nothi~ i n Section 10007 , supra , comparabl e 
to the above section, whi ch woul d permit t he Gover nor and 
Attorney General to "proceed to hear , try and determine 
the oe.me anow . " It ia e nvious tha t t he Legi s lature , i n 
r estr icti ng their decision "either affirming or overruling 
the action of the Board," intended merely a reexami nation 
of the Boar d ' s r ecor d . In decl arins the decision of the 
Gover nor and .At torney Gener al to be "final," i t was meant 
t hat no furthor appeal f rom thotr decision woul d be per­
mit ted . 

From the· foregoing , ~e are of the opi nion that t he 
appeal s of llnrr ; Ludmeyer, Jopltn , !issouri , and Abraham 
I . Schnner of Ko. ... 'lsas City , Missouri , under ~ootion 10007 , 
r. ovised St atutes of ~ iosouri , 1 939 , doe s not vacate the 
action of t ho Boar d of ~harmacy , and that their r enewal 
licenses should be ~1thheld pendi ng a decision by the 
Governor and Attor ney Gener al . 

Respect f ull j sub~i tted , 

.J.AX . ASSl:.RrtAN 
Assistant ttorney General 

APPROThD : 

V A~L C • THUftiJO 
{Acting ) Attorney General 


