dEPOSSESéION OF MORT- Under the Soldieré', etc. Civil Relief

GAGE PROPERTY UNDER THE - Act of 1940 a mortgagee cannot reposses.
SOLDIERS' AND SAILORS' - an asutomobile bought by a person in
RELIEF ACT OF 1949€: military service prior to Oct. 17, 1940,

if the mortgagor is unable to pay be-
cause of his military service.

June 3, 1942 »

1 ]

Mr, Gordon ¥, Veir
Attorney at Law
Greenfield, liissouri

Dear Lr., weir:

We have for answer your request of
February 14, 194z, in which you inguire as
follows:

"I wonder 1f I cen impose upon you
for the answer to a legal guestion,
while this may be out of order at
the same time I will apnreciate you
informing me on the same,

"shere an automoblle dealer has sold
an automoblile to a nerson and this
party 1s called to service, can the
dealer or the former car owner re-
possess the automobile during the
absence of the mortgagor or 1s he
conmpeled toc wait until the selectee
has returned from service?"

The question of whether or not a
mortgagee may repossess an sutomobile of a
person in the military service will depend
upon a federel act comonly referred to as
the Soldiers' and Saillors! Civil Relief act
of 1940, c. 888, sec, 301, 54 Stat. 118 .
effective Uet, 17, 1¢40. This act 1s in part
as follows{ 50 U. S« U. .A. seections 531=-532 ) :

B KR Installuent contrscts
for purchase of property

(1) No person who vrior to the date-
of aporoval of this Aet has received,
or whose assignor has received, under
a convraet for the nurchase of real
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or perscnal mronerty, or of lease

or bailnent with =« view to purchase
of guch nroperty, a devosit or in-
stallment of the purehase nrice froum
a rerson er fror the assiznor of =
person who, after the d=zte of pay-
ment of such deposit or instaellment,
has entered milltary serviece, shull
exaereise any ri-ht or ortion under
such contraet to resecind or termin-
ate the contract or resume possession
of the property for nonpayment of
any instellment fullin- due during
the period of such nilitary service,
gxeent by action in a court of com~
petent jurisdiction: Provided,

That ncthine eontained in Lhis sce-
tion- shall »revent the modifica-
tion, termination, ox cancelation

of any such contract, or nrevent

the revossession or retention of »ro-
nerty murchased or recelvzd uncer
‘such contract, mursuant to a mutual
anreement of Uhe Hartles tlhereto, or
thelr ascsignees, if sueh agresment
is executed In writing Subsequent to
the makins of suech contract and dure—
Ing or after the nerlod of militezy
service of the »erson concernad,

(2) Any nerson who shall knowingly
resume posgsession o proverty whiech
is ths subjeet of this section other-
wise than as provided in subsection
(1) hereof shall be guilty of a mis-
demeanor and shall be nunished by
imprisonment not to exceed one year
or by fine not to exceed ,1,000, or
bOth .

(3) Uvor £%® hesrinz of such action
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the court mav order the repavment of
prior installments or deposits or any
part thersof, as a condition of termin-
ating the contraet and resuming nosses-
gion of the property, or may, in its dis-
cretion, on its own motion, and shall,
except as provided in seetion 303 (=seetion
533 of this Appendix), on apnlicatlon to
it by sueh person in military service or
some person on nis behalf, order a stay
of procesdings as provide& in this Act
unless, in the opinion of the court, the
ability of the defendant to comply with
the terms of the contract is rot mater-
ially affected by reason of such service;
or it may make sueh other disposition of
the case as may be eguitable to conserve
the interests of all parties.

C. €88, see, 302, 54 Stat. 1182, effec-
Qetober 17, 19840, is as follows:

"lorteares, trust deeds, ste.

{L) The orovisicns of this section shall
epply only to obllgations criginating
nrior to the date of approval of this
Act and secured by mortgage, trust deed,
or other security in the nature of =&
mortzage unon real or personal property
owned by & onerson in military service at
the commencement of the reriocd of the
military service and still so owned by
him,

{(2) In any vroceeding commenced in any
eourt during the period of military ser-
vice to enforece such obligstion arising
out of nonpayment of any sun thereunder
due or out of any other breach of the
terms thersof occurring prior to or dure
ine the veriod of such serviece the eourt
may, atter hearing, in its discretion,
on its own motion, and shall, excevt as
provided in section 303 (seetion 533 of
this appendix), on application to it by
such verson in military service or soue
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person on his behnlf, unless in the
opinion of the court the ability of
the defendant to comply with the
ternus of the obligation is not na-
terielly affected by reason of his
military service—

(a) stay the nroceedings as
provided in this Ject; or

(b) meke such other disposgi-
tion of tle cese as may be
geguitable to conserve the
interests of all partles.

() lo sale under a nower of sale
or under a judsment entered upon
warrant of attorney to confess Jjudg=-
ment eontained in any sueh obhliga-
tion shall %e valid if made during
the neriod of militaery serviée or
within three months thereafter, un-
lece uncn an order of sale previgusly
granted by the cui rt and a return
thereto made ond enproved by tie
court."

C. 888, sec, 303, 54 Stat. 1183, ef-
fective Uctober 17, 1942, is as follows:

"Stay of sction to rzsume Dossession
of motor vehicle, etc., eneuﬂﬁared_gz
purenase money mortgaze, eondltlona
sales contrach, etec.

o court shall star o nroceeding to
resume possession of a motor velhicle,-
tractor, or the eccessories of either,
or for an order oi' sule thereof, where
said motor vehicle, tractor, or scces-
sories are encubered by a purchase
money mortgege, conditionzl s les
contraot, or & lease or bailment with
a view to purchnse, unless the court
shall find that 50 per centum or

more of the nurchase price of sald
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property has heen naid, but in any such’
procceding the «ourt may, hefore enter-
inz an order or judgment, requlre the
plaintiff to file a bond, appnroved by the
court, conditioned to indemnify the de-
Tendant, if in nmilitary service, against
any loss or damare that he may suffer by
reason of any such judsment or order
should the judgment or order be sct aside
in whole or in nart, * * * * n

In the recent case of Jamaieca Savings
Bank v. Sryan, 25 i, Y. S, (24) 17, belng a case
where it was sought to foreclose a mortgage given
by a scldier in the servies of the U, S, Army
prior to Cectober 17, 194D, the court construed the
foregoing stated in the followlig lenguare:

woE R ¥ ¥ % 0f course, the fact that a
defendant is in nmilitary service 1s not
a defense to the action under the So0l-
diers' and Sailors' Civil Relief ict of
lo40, 54 U, S, Stat. at Large, p. 1178,
50 U, S5, C, 4, Apnendix sections 501-585.
That act by no means contemplates that
persons able to meet their obligations
nmay set up the aet in bar to prevent ere-
ditors from pursuing their renediss. It
does nmean that scldierse =and ssilors in
the service who are handicepn=d by rea-
son of thelir nllitary service, either in
making valid defenses to an action or in
neeting their financial obligations,
shall have the protecticn of the court

to prevent prejudice to their rishts by
reason oI euch service.

The question thell erises: Is the defen-
dant John W, Eryun prejudiced by his
service herein znd is his abllity to
conduct his defense materielly affected
by such serviece? If such be the faet,
then while what is set forth in his an-
swer does not constitute a denisl, a
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defense or a counterclaim and really is
no answer to the matters set forth in

the complaint, the court could stay all
proceedings herein, pursuant to Section
201 of the CLoldiers' end Sailor's Civil
I{Elicf -'~0t Of 1940, 5‘!& Ii. én Stat. &t
Large, p. 1181, 50 U, S. C, A, Aippendix
section 21, That section provides, as
follows: 'At any stage thercof any
actisn or proceeding in any court in whieh
a oerson in militery service is involved,
either as plaintiffT or defandant, during
the neriod of such service or within sixe
ty days therecafter may, in the discretion
of the court.in which it is nending, on
its own motici, and shall, on a~plication
to it by such person, or some nerseon on
his behalf, te stayed as providecd in this
ict, unless, in the onimion of the court,
tho ability of plaintiff to prosecute the
action or the defendant to conduct his
defense iz not materially =2ffected by
rcason of his military service.’

There is absolutely nothing beforc the
court on which it could base an oninion

to the effect that defendant's ability to
conduet his defense is materially affected.
The answer and the affidavit subnitted

set forth the bare faets as to hils service,

Aecordingly, the court will take proof on
the matter wiiich may be either in the
form of affidavits or testimony, whickever
the Darties agree upon. After such proof
has Veen furnished, the court will be in
a vosition to determine whether or not a
stay slould bte granted, the lensth there-
of and the terms and conditions tc bhe im-
posed nursuant to veotion 204 of the act
(54 U, v, Stat. at Larse, p. 1181, U, s.
Co irg tit , 50, apper 1dix, Section 524), *

® 4w
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The period of a stay of proceedings is fixed by
50 Ue Se Ce Ae BECe 524., 54 Stat. 1181’ which pmVlG.OB!

"Any stay of any action, proceeding,
attachment, or execution, ordered by
any court under the provilionn of

thls Act may, except as otherwlse
provided, be ordored for the perlod
of militaby service and three months -
thereafter or mny part of such perlod,
and subject to such terms as may be
Just, whether ss to payment in in-
stallments of such amounts and at such
times as the court may fix or other-
wise, Vhere the person in military
service is a codefendant with others
the plaintiff may nevertheless by leave
of court prcceed asalnst the others."

In construing thls statute, we believe any doubt
should be resolved in favor of The person in military
service, because the Act was plainly enacted for his
benefit,

Careful consideration must be glven to the question
whether the gsranting of a stay of proceedings is discre-
tionary or mandatory, when the condltions stated in the
statute are found to exist. Thooughout this statute it
is provided that when the conditions of the granting of a
stay are found to exlst, the court may, on its own motlon,
and shall on application belng made, grant such stay
(60 U.S.C.A. Sections 521, 531 and 532.)

One of the conditions of the granting of a stay is
prescribed bz 50 UeSeCeAs section 533, which in p pro-
vides that, "No court shall stay a proceeding to resume
possession of a motor vehicle  « « unless the court
shall find that 50 per centum . . « of the purchase price
..lhﬂﬂbﬂmpudnoo"
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Nothlng in that sectlon provides vhether the grant-
ing of the stay 1s discretionary or mandatory when the 50
per centum of the purchase price has been pald, 3ald
Section 530 must be construed together with the whole Act,
including Sectlon 531 of the same Title, wiich in part
provides, "+ o o the court « + o majy In its dlscretion,
on its own motlion, and shall, except us provided 1n sec~
tion 305 (section 533 of tils Appendix) on a plication to
it by such person in military service . . « order a stay
of proceedings . « «" (italics ours) Substantlially the
same provisiocns are in Section 532, Reading Sections 531,
532 and 533 togethor, it 1s our opinlon that where a
motor vehicle is the subject of the mction, a stay cuwnot
be granted in any event unless the court finds th:t 50
per centum of the »urch: se vrice has been paid, but that
when the courts so finds, and finds that the othoer neces-
sary conditions e:iat, 1t may, on ilas own motion, but musi,
on application belns made, grant such stay. 3Section 533,
supra, does not affect the guestl n whether the pgranting
of the stay is dlscreotionary or mandetory; 1t merely adds
an additional condltion to the mranting of such stay, whore
& motor vehicle is the subjeet of the action,

CUIICLUS IUlle

In view of the above authorities, and the purpose for
wilch the Soldiers! and Sallors! Civil Relief Act of 1940
was enacted, 1t ls our opinlion that a modtgagee cwuot re=~
possess the automobils of a person in mililary service where
a deposit or installument of the purchasc price has been
pald prior to October 17, 1940, cxcepl by action iu & court
of competent jurisdietlon,

I such actlon, 1 the court finds that the abllity of
the delendant to conduct hls defense is materially affected
by hls militery service, and that 65C per centum of the pur-
chase price of the motor veiilcle nas been paid, the court may,
on its own motlon, bui must on application being made, grunt
a stay of procoedinga for the duratlon of the defendant!s
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military service and three months thereafter, or some
part of such perilod,

If the court finds that the abllity of the defendant to
corply with the terms of the contract is mterlally affected
by his military service, and that 50 per centum of the pur-
chase price of the automoblile has been pald, the court may,
on its own motion, but must, on application being made, grant
a stay of proceedings for the perlod stated above,

If the court finds that less than 50 per centum of the
purchase price of the automoblle has been pald, the court
cannot grant a stay of proceedings, but may, elther on its
own motion, or on applicatlon being made, {i) order repay-
ment of prIor instalilments or deposits or part thereof, as
a condition of terminating the contract and repossessing
the automobile, (2) or the court may requlre the plaintiff
to file a bond to indemnify the defendant inst loss in
the event the judment is later set aside, (3) or the court
may make such other dispositlon of the case as may be equitable.

Respectfully submitted,

ERNEST HUBBELL
Assistant Attorney-omeral

APPROVIED:

ROY MCKITIRICK
Attorney-Ceneral
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