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~POSSESSION OF MORT­
GAGE PROPERTY UNDER TB:Jt 
SOLDIERS' AND SAILORS' 
RELIEF ACT OF 194{) : 

Und~r the Soldier~', Ate. Civil Relief 
Act of 1940 a mortgagee cannot reposses. 
an automobile bought by a person in 
military service prior to Oct. 17, 1940, 
if the mortgagor is unable to pay be­
cause of his military service. 

J une 3 , 1942 

hlr . Gordon 1 • ..eir 
Attor1e;- at Law 
Greenfrcld , Lisfouri 

Dear Lr . .. eir: 

\le have -~·or answer y ur requvst of 
Febru&.r:· 14, 194 J, in wl' ior you i1 quire as 
fo l lows : 

"I \JO der it' I c, n i l.poce l pon yuu· 
for the answer to o. le~L-1 q_u .. ction, 
\~lile t'is 1ay be out of order at 
t .Le St:Une ti"'le I v ill u_)_>recittte .vou 
1 n 1·or lin"" te on tlle sane . 

" .hero an aut o 10hile dealer llu.n sol d 
an antomobile to a r erson ·•nd l;l1is 
partJ is called to service , c,n t' e 
deal er or the former car o'mer re­
uosserss the automobile du1 i : .. c. tlle 
absence of t'te 1ortga<·or or l:_, he 
c onpeled to ,,ui t until the selectee 
haf' ruturn&d from SGlvice':"" 

The questi<.':l of w}l.et 1l&r or hot a 
m.ortgagee may re.:-ossess an automobile of a 
per son in tt1<~ military service wil: dc_)c .. lJ. 
u 'JOn a federul act co . ,olJ.ly referrbd to as 
t~1e .... oldlcrs ' and ....;ullors ' Civil .elie: ".ot 
of 1940 , c . 888 , sec . 301 , 5~ ~tnt . 1181 , 
efrective Get . 1 ? , 1' o. : is ac~ is in nart 
as follo\;s ( 50 t . .... . v . .. . ""ectL.~ ... 1s 5vl- 532) : 

Install ~nt contr&cts 
f'or nurchase of :pro"!"lert~ 
m lJo ne z·son -.,ho or lor to thb date. 
of ( )f)rovr.l of this cL ho.s raceived , 
or ' •wse assignor hr-~.s recui veJ , under 
a co L~act for ~· a l~rc~~sa oL r0ul 
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or r.crson"'l ~ ... ro"1crty , or of l ease 
or 1···11 ent v.it}' :.~.view to urc 11as~ 
of r~ c~ roperty , a dcnosit lr in­
stnll n,t 0~ +~e ourcha~3 ~~icc rr od 
r ~crtor c~ fro~ the assi 7 nol o: ~ 
;-crson ,.rJ·o , 'lfter the d-:te vf u.y- · 
:.r..ent or such denosi t o.L insto.ll•!lent , 
han Put-red ~illtary service , s~~ll 
eT.erc .tse c..n~r ri "'r•t o1· ont i un under 
sue!• co·t~rc.ct to l'P5c-ind o, ter":tin­
~ te th~ ~o:1tr · ct or re•·u':lc :!OGsccsion 
of t ' e ... 'ro ncrt:r 1'ol' nonnayment of · 
any insta ll••w•tt f'• llin"' dut durin 
t~c ryerioa of ~uch ilttax7 nervico , 
~Yce t "P:r ct5 ~r: iu cot·rt of COLl-
rot ent 1urir11c ion: ~rovi ed , 
Tl nt ··ct.1 i·v· n(Jntai'1 ,d :. • ~::" ~ c -
t ion· n' .c.lJ. --.rcvcr!t "~he )lHfica.-
t ion , ter · lu ~ion , o... c: me elation 
of an~T cucl- co 1truct , o1· rrovent 
the ronossc~rion >r r :t ,nti n of .·ro­
~crty ~urc~ased o~ rocelv-d Wl~or 
S'lCh contrn.ct , nr suu•1t to n ,-··-t··al 
a'""rccment o-:' t.'F' " rties t'ter~;+~o , or 
t heir as:: i~ncC' s , i r sueh a ·roE ·nt 
i~ exec ut ed :'1 'Hr · t i 1, :utse 1ue1 t 
~~ .., na'~ir? of :--uc' c t:- ~ .... t..nd dur­
in~ or qfter t~o ,erio~ of llli tu_y 
servi~e a~ t•J ~crs~n co• c~rn• • 

(2) I" - "''TSO~ ':\"'10 Sll~l1 k'1.0\ 'iHt::l r 

.re::.u.,c "'\or-sc~f'd on o !' nro'9erty wh ich 
is t l-t·:.1 subject :.>t: t }1in secti on other­
,~i en thmt a ... nr ov- Lded ' n subsection 
(1) • ereof s'wl1 be euilty uf • ':li s -
,~ "' no,:- anc ~r .11 bo "1Unish d b' 
i-"'ri son.~cnt not to CYce~J one year 
or by t ine not to oxc e , , 1, ~00 , or 
1·o t h . 

(~) 1 "'0 ... -:.~~ l ':;::rin"' o r-L.c· act i on 
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the court "''.a'-- ort'ier the rena:'f~ent of 
nrior inst:?> ll•·ents or ie )Osits or any 
~art thereof , lG a c Jndition of terJin­
"'l_ti "l_: the contract f nd resu,-lin~ ~msses­
sion 0f t'te _proporty , or m&:r , in .i. t& dis­
cretlor , 0!1 its m,i, lotion , ... 1J s 1all , 
excent ":l~ provjded .:_"1 sc<'t,·, 1 ')')3 (f' ~tio.1 
53J of t!.in :~ppcndL .. ) , o"""' a 1 nlic<.Ati ·:m to 
it 1:y mwll }Jcrzon in ;.1-ltary s l"Vice or 
so~e ~erf'on on .in b~ ~11 , order a utay 
o f nroceel!inrs ac provioe<1 ln this i ... ct 
unleE'f ' i1 the o;:inion of the eourt , the 
ubility h the de1'•.mdent to comply u:ith 
the tel'l11S of the co11tract if' ~ ot 'llter­
ially u~f.ccted by r eason of' s•1ch service ; 
or it .I:'Jr mnke sucL other d:'Ls ~osition of 
the case an '"a~· be r_;c,u.i thblt. to conserve 
the intel·csts of &11- rarties . 

C. Per , sec . 303 , 54 Utat . 11r2 , effec­
tive uctC"ber 17, 1940, ir o~ fo1lm.H : 

"1 ort5_~ , _:tr.·u s~ deeds , t:~tc . 
(1) T~e r~visi(ns oi tis Sbc~1on ~ull 
an ll~- only to oblica.tions oricvirt..ting 
prior to the date of a~provnl of this 
•~ct nnd ~,;ecur80 by "1ort~'l""C' , truct deed, 
or other sccurit:r i n the n'3.tur3 or .... 
"""!.o rtJ:"n~e U'>Oh redl or p-=r sonul pr01ert~r 
OW"1ed b~,r a :cr·son in !rLilitary se!'' ice at 
t he cor~nenceiTent of t}e neriod of t~e 
'"lilita.ry SE"IVice and S .~ill SO OV!:ICU by 
hi~. 

(2) In an~r nroceea1ng conl!llenct..r in any 
court durir,r• the period of rr,i.U.tary ser­
vice to enforce sue~ obli~J~io urisiitg 
out of non:1t.71.ent o:f a •1:~ S\l":l ti1ercu:ocJer 
due or out of an: othe~ breac11 of tl·e 
ter ts th~~oof occurrin~ orlor to or d\cr­
i n: t.h!3 neriod oi' sPcli service v.e court 
may , d.f'ter lwarinC'I' , i n its dl.scretion ; 
on its own rJotiun , &nd sho.ll , exccut ns 
provided in scct~on 303 (section 53J of 
t h is appendix), on application to lt by 
such l)erson in 1.ilitary service or soue 
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pe rson on llis bcil'llf , unless in the 
o lini on vl th! court \c ubilit:J of 
t ' 0 defenJ.ant to c o ')l•r ~i th th~ 
tcrr.1z of the obligat ·.vu ln not na­
tcrio.l ly a:r ... e cted by r eason of Liz 
m.ili tar·y service -

( ., ) s ta~· the "' roceedinc;s a£ 
~rovitlod t . t 'lis ·.ct ; or 

(L) 1ake suc•t otl er d:i.s;oni­
ti "n oft e ca se as :nay be 
eauituble to conserve the 
inter0stc of all parties . 

( J hO s ~ le under· ~ N>\rer o:!.' sttle 
or J1der a ·uo. "'llent e 1ltercd u-pon 
wa:.rrant of a ttorney to c fcGs ~u0t -
me. t contuino - i f.1ll!' such oblira­
tiOl nhall 'I~ v lid if made durinr, 
tllc e1·iod of nj li ~;E 1 :p rervlce or 
within three r ontl· s ti.e)'caftel , w ­
l e!'S unon ar. o r der of sale previqusll 
grn.ntc.d by t e c rt &no a. ret u.r.u. 
tl c..;l'Cto l"lEl~ e l'o e .,.,""r oved ~y t .1e 
court • 11 

C. 888 , sec . '~; , 54 tat . ll~J t ef­
f ect ive OctohGr PI , 19" ..... , i s as follm!s : 

" ~ t .... · o:: 1ct · n· to r::snme ;osscss ·on ____._ - - -of .v Jor v 3 .. cle , e .... c . , ~ncu.""1.1:- ~ e..:. bv - - .......... 
>urcna~~ ~ne .. : tortga -:;e , c ond.t t1o~ .1 
sales co tr tc . , etc . 
~-:o-co11.rt s· .1ll ~ t,a~r :. proc~ed..!.ne to 
roawnc "JOSSess io11 of u n o t or vclliclo , 
t r u.ctor , OJ~ thd pr,ce~cc rief; o~' eitl CI , 
or l'o x order o.i..' "" lc thereu .. .' , rl ere 
s .. d l '"1otor vehicle , tra.l.!t~r, o.r ucc8 ::.­
sories t... ~ =-ncu ~b~recl by a ....,,.:.•c!tasc. 
nor ,.),1 r•ort ~ .. 'e , condi tj on~l n le~ 
contr bot , or a leQre o~ hail~c t with 
a v l~w t o "'Jurcht ~e , t'Jll.C<""' th0 court 
shall f i nd that 50 :_)or ce .. 1tum or 
more of the purchase pr :!.ce of sai d 
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pro:pcrty ! as been 'T)aid , but in nny· such 
proccer" i t ... the , ourt me·r , hefor" enter­
in~ an order or .i\Jdgme'1.t , r e'luire the 
~1-intiff to fi le a bo~d , tpnroved b:- the 
c0~rt , "-,di t : oned ~o 11er mify the~~­
fe t, i f in military service , aeai:nst 
any los · 0r dtunar·e t~1at ~e •ay suffer by· 
re'!SO:l ...)f any such iud""~cnt or order 
sh'.>uld the jud~"leTt or order be sot a side 
in whole or in lUrt . * )t; * " 

In the recent cr S'"' o"'' ;r<U'l'lica !:. ~...vi '"11;s 
Bank v . !r yan , 2 5 - · Y • .:.i . (Jc) 17 , ~>oint; u. c ~ 
\i~lere it was r-ow·)lt to fo:ccl no ' - rt.P.age t;iven 
b~ ..1 <Jo l C.ier in t e ..... e. vice o1' tr. e U. J . /.r::J.~" 
prior to October 17 , 1.94-1 , tho court construcn t.' o 
fo1·e t;oin.g st~tcd L. t'1e fo1lowln!" lancuo.""c: 

" )1;: ::< • • ur courf c. , trc '!.'net thu.t a 
dcfendn.ttt is in nilJ ... ~:::r SE:'t-"li cr: in net 
G rlcfen:..c to tl.n t on •;nc e:!.' t h e ..,ol ­
dlers t U1 t r .J.ilu l'n t _;iVil },(;lief JLCt Of 
1940 , 54 ' • t.J . Lt.:.t. . at JJnJ ""e , ,., . 117'"' , 
50 r . o.J . v . - · lp cndix Fectionr- 501-v ~ . 
'l'hnt uct by no .:neans cont.~ pl ates that 
persons able t o ncet t heir obli~utions 
:rr.:ny set u) t.;;~c uct ln bHr to pr0vent ~re­
d.: tors froM. "'Ur~uin.r t heir :·c 1euie s . It 
does ~eun t'1~ t ::1old icrs .. r,d se.ilors in 
t:.bc se.rvicc \,rl.o o.re hundic•."' .d by rea­
Ron of their 1:.1.i t· r:{ serv · oc , ei t. e::- in 
w.!;:in · "~'lll:! d dcfens~s t o an action or in 
!cot inc; t heir :financial obl i f;ation s , 
s~ .11 l ave the protection ot t' e co1:rt 
to Jr event .re~udice tc ~l eir ::-i~t~ by 
~L~sun of ~uch oervice . 

'rhe .... uc~~tion t.hcl a!•ises : Is 1 he clefen­
dunt Jo.h.n ry<.n pre ili.diced b;- h i s 
se=vice Je_cin nnd is Lis abllit~ to 
conduct h i~ defenre ntoriall~ uffccted 
by such zcrvice? If su~h te the faot , 
then wldle what ls set fo1•tr in his a.r.­
s\er does not conot i tute & de n i a l . a 
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rlefcnsc or ... co u.nterclairt and r eal l y is 
no answor to t l...e . t.t tr::rs set forth i n 
t.:...~ cr:> 1!1lu.:. J.t , t ~ court coulcl. s t ay a ll 
proc cdin3s hercir. , purs~~nt to 3e ct i on 
2"1 o:!:" t he -cldiur., ' tllld - O.ilor ' s Civil 
Rel i ef · ct of' 1.~~ , 5 1 • ltat . a t 
Lo.r go , p . 1181 , 50 u . ..> . J . .11!1endix 
section .... ~1 . TlJ.at t.Jct1o"' --r ovide s , a s 
follo m : ' .t fu"1Y stacc t' "' r r.of an:r 
acti"' l or procea'iiu~ tn an:.,. court :.n wt ich 
a crso i · ·.;.l it .... ry service io involve(: , 
either pl .... intifr or dt:fendunt , ,.., :ing 
'C'l.,c ~Jcr lol.' of such f'ervi cr· or \'lit in nix­
t :r days t.ucl' c·~fter muy , 1 n t '10 d i scrctiun 
of tho court in ¥mich it i~ ~enc ·c , or-
1 tz ovm rtJ.otic.H, and shall , on c. 1l ica.tion 
to i t 'Ly r uc h pei:SOn , 01 so e ")ul ·c n o .. J. 
his behalf , le s tcyed ~ nr ovidcd i.::!; this 
... ct , unless , in tl1e on inion of the cot:.: t , 
tl:!.e ability of 1)1a inti 'f to t:r osecetc tht} 
action or tho defendant to co•duct ~ i s 
de f ense i 3 not I!lat.erinl1y ~~fcct~.d l'>J 
reason of hi s rci.litary cervice . ' 

There is absolutel y not hinr te""o.. ·· e 
court on \:th .i.ch it could ~"se :t ~'1.~..on 
to the effect t hat d efp~dn~t ' ~ at;.1ity Lo 
conduct lin defense io ~ateritlly affe cted . 
The answer and the td"fida,rit sdb~l·ttea. 
s et forth the burc f a cts a!" to }1is nervi cc . 

H.ccordin.r::l y , the cour t will t ake l)roof on 
t' e !l.B.tter \:llich may be ei thor · ,.., t he 
for.' of a f1'idu."Y .ito o1· t Ast i mor: , · ;hicb.evel 
t~e }artice ~gree u •on . Aft e r Punl proof 
has leon f uz·n:s:1ed , 't,lle court '.1111 be in 
a ~osition to dete1 i ve ~hether or not a 
~ta:.' 5' vUl u be -rahtLC , vhe :!.en til tilere-
01' and the tcr- ... s aud c 1 1.di tions to be iJ.!­
~ose ~suant to ~ection 204 of tlc a ct 
(3?' . ' • tat . ..... t Larr-;a , "1 . 1181, tr • ..; . 
C • •• t..:.t • .... u , .... )t)e 1dix , '"cct 1 on 524 ) . * 
;!" II 
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The por1od of a stay of proceedings is fixed by 
50 u. s . c. A. soc . 52~, 54 Stat . 1181, \mich orovidos: 

"Any stay of any action, procccdlna, 
attac~~ent , or execution, ordered by 
any court undor tho provisions of 
t his Act nny, except as othorniso 
provided, bo ordoroa fo~ tho porlod 
o£ C.: lita.Dy service and threo months 
tho- eattor or any part of such period, 
and sub j cet to such torma aa may be 
juot , w.hothor -s to pnymont in 1n­
oto.l.lnonts of such Cl.'nounto and at such 
times ns the court may r1x or other­
moo . \Jhero the person ~n military 
sorvico is a codefendant wl th others 
the plainti!'f' may neverthol oaa by leave 
of court prcoeod againot tho others . " 

In coWJtruing this stntuto, \IO boliove any doubt 
should be rosol ved in f'avor or tho person in nil i tary 
sorvico, because tho Act \Yaa pl ainly enacted for •lis 
bonof'it . 

Corof'ul consideration nmot bo c1ven to the question 
whothor tho :rn.1ting Oi... a stay or procooclinGS is diocro­
tionary or mandatory, whon tho co':'ld1 tiona stated in tho 
otatuto aro round to oxist . ThDoughout this atatulie it 
io provided that r 1en the coz~di tiona of tho crWltln~ of a 
stay arc found to oxiot , tho c >urt nay. on ito own motion. 
and chnll on application bel!.c; nndo, grant such otay 
{50 tl .~ . c .A . Sections 521, 531 and 532. ) 

Ono of tho conditions ot: tho erantlnc of o. stay is 
prescribed by bO u.s .c.A. section 533, w·ich in po.rt pro­
vides tha t , "No court shall sto.y a proceeding to resume 
poosesoi0n or a cotor vonlclo • • • unloso the cou .. : t 
shall f'ind th~t 50 per contuc • • • of tho purchnso price 
••• has boon paid • • • " 
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Nothlnt; in tlt.ut ccction ,rt•ovldcs v,'hcthor i.Ile wc.nt­
inr of: the stuy ~-s dl.JCl"ct1.oner-y or mandatory ,,ncn the 50 
per cent um or t he purchase price han boon pale. Said 
Sect ion 53~ Buct. be C-> J.utrued t o.:;€.thc.r wlth tho \rhol o Ac t , 
lnc.L.uuinG ..,cctlvn 5::;1 of t h e some Tit le, w .... ich lr.l _t>art 
p r ovides , " . • • the court • • • naf ln 1 t s di.Jcretion, 
o~1 1 t~ o\.n dotl.Jn , ur:.o. ~ ulll , oxce1' s :>rovidcu in s ec-
tion ~o;, ( .Joctio,. 533 o f t .Is A9.~cnd1x) on o. plica t i on t o 
it by ouch 1<.:l'C.O:"" in !J.lit .. ..ry s ervice ••• .:>rdor a stay 
0£ proceedinr·~ • • • " ( 1 tf lies OU:C.J ) vUb~tc.Lllticlly tho 
como provts.:. n;.; CL. £ .:.n ...... cc t-ivn 5~2 . tcr..dinc Jcctlonr; b3l, 
55:J ond 533 to;~c.- th. r , it l:.J .)ur o · nlon thu t \There t. 
motor vehiclC\ i!:s the s ubj ect o:· ~:;;-.l.o •tctlon , s. nl.;··ry c· •;,r .... ) t 
bo ~!':..L.'ltcd in au~ o "cnt U.'llc~::. t :1.C1 cou ·t finds t h t so 
per cc'"' tml of the _~J.rch se ric~ ~a::: been )aid , hut tht:\t 
\:her t . .1e courts SCJ f.:l_ .s , &, •. .,~ i'" !1d~ that the othor nccos ­
aur) cu.Ultir>!lS e.i:l;.. , lt :r.1 ~ ~ Jn tt., J "1 ·o;ion, litlt nu<.>t , 
on a t)..->11cat1on bo:.n.:; r.utde , r..· t'lt sue 1 .Jtny . Soc t io:1 !.>~;:; , 
supru, does 11ot affect tho 4uest1 •n w:r ... th4.;;r i;ho ;1•unt::.n~ 
of t11~ stay is dl :.;c"" ti. m 7 o.r m'tnd.e i-v:->y; l t mcwely f..dds 
on a.u.,...i t ;.unal eo ", ~ ~ . ~Yl t< l. · ~rn Jl_, t .~ of SllC 1 s tHy , :,;'110re 
a motor vch-t cle .i.. ~·1.c n,1 j ,r;t of t;h (Ltion. 

In "\rleu of the above aut'b..ori tics , ancl the purpose for 
w llch tho .:ioldiors ' a..1o. Jai l ors ' Ci vll _1c l icf Act of 1940 
wo.o (;nactt..d, it ls ou.. opinl..Jr. t'w~ ~ mo:btr;ago e c ..._..~..ot ro­
poss ena t he autonobila of u pcrso~'! : n .• 1i l i t~r:," sel'\o lce Wll:3l'O 
a t:.eposit or 1n!lta.l1E.c . .tt of t"j,c . u•clwnc p.!·~co l . f C been 
paid poior t o October 17 , 1~.::0, cxcep;; by c.ction L! L court 
or co ..,J~tc. rt jm:•l s d.ictio.'l . 

Ttl suca actiun , i f the co..trt i'.tnoo ta .... t ths u ollity of 
t he; d u:·ondunt to c.-o!'!duct h la defense 1::. matcr .1.llly aflt c i:..od 
by · ..lo re-111 tar¥ oor vico , and thal:. 50 por c ontu.'"';l of tho pur­
chase price o.~: t: o mot.o..L· vcl. ... clv u .... z boon paid, tho court lllD.Y • 

on ita O\'/n noti on, but ..1ust on applicati on being uado, grW'lt 
a 3tny of proc oc<lings f:o1• the duration o~ tho def endant t a 
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mili tnry service and throe nonthB theronfter, or 00111e 
part of such period. 

If tho court f1nda that tho ability of the dofond.ant to 
co11ply Hi th tho terms of t;ho contrc.ct io nn tor1nlly af.foctod 
by hio military sorvico, and thnv 50 per co11tu.1 of tho pur­
chase price of tho automobile hna been paid, the court nny, 
On ito 0 m LOtion, but l:.!Ust , on app11C.l~ion be!n3 r.tndo, cro.nt 
a stay or procoodings for the period st ted abovo . 

Ir the court rinds that less t:um 50 per centu::1 of tho 
purchaoo price of tho nuto.~o1lo has been paid, tho court 
cannot cro.nt a stay of procec.dlngs , but may, e1 thcr on its 
o\·m 1'1otion, or on app11cut1on boil ... g nado , (1) order repay­
ment of prior inota:h.lmenta or deposito or part thoroot , ao 
a condition of terminating tho cont rac t and repossessing 
tho automobile, (2 ) or tho court may r<hll.llro tho plaintif.f 
t o fi l e a uond to indenmdfy the defendant ayainot l oso in 
tho ovont tho judncnt is lator oot aside , \ 3 ) or tho court 
may make such othor disposltLon o1 tho caso as nay be equitabl e . 

A? .PROVED: 

ROY l.fcl\.1 T J. UCK 
Attornoy- Oonoral 

G\hFS 

RoapectfUll~ submitted, 

E!Ul EST HUB:JI..:IJ_, 
Assistant Attornoy- Genoral 


