OFFICERS - COUNTY SURVEYORS: A person c&n kold the office
of county surveyor and city
surveyor in the same county
at the same time.

November 9, 1942

dr, o, Iy Walther

County Surveyor end Lngineer
5t, Francois County
Farmington, lilssouri

Lear S5ir:

Yie are in receipt of your reguest for ean opinion,
under dete of hovember 5, 1942, which reads as follows:

"I would anprecieste veryl mueh having
your opinion regarding spme cuestions
under Section 2660 ir which the County
Surveyor became ex offlclo County High-
way kngineer as of Jarmmary 1, 1941 in
counties over 20,000 population, I1n
the consideration of these questions !
wish to state the fact thet the county
has no special road districts, towne
shin organization or road overseers.

"The questions sre as follows:

"1. Uoes Sections 8655 to 8672 apply
to the ex oiflicio County Hishwey Engin-
eer acting as stated above?

"2. What powers are delegated tec the ex
officlio Lounty Highway Lngineer under
Sections 8661 end 86627

"3. lhere beilng no road overseers as
under Section 8666, does the employees

or operators of equipment under Section
8661 become classif'ied as belng road over-
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seers and the seme subject to appoint-
ment or removal by the Lounty Court?

"4) Cen a County Surveyor and ex of-

o County Highway Engineer be ap-

ted and eccept compensatlion therefor
esla City Erpineer for a municipslity
wiﬁhir seid county? "

-

In answer to your {irst three cuestions, we are
enclosing a copy of an opinion rendered by this office,
on Lecember 9, 1941, to Horn, Lavid L, Elenton, Prose-
cuting Attorney of Scott County, llssouri, in regard
to the county surveyors and ex officio ecounty highway
engineers in countles of not less than 20,000 inhabi-
tents, nor more than 50,000 inhabitants.

In answer to your fourth question, we are sub-
mitting the following:

In a careful research, we fail to find any
statute, or any section under the ‘onstitutlion, which
prohibits & person from holding a county office and a
city office ir countles having a population such as
your county hes. <he Constitution does prohibit a
state officer holding ofiice under the Unlted otates,
as appears in Section IV, Artiecle X1V, of the Consti-
tution of Missouri, but your office is not a state of-
fice, but 1s merely a county office for the reason that
your Jurisdiction is limited to the county. 1t was so
held in reference to a sheriff in the case of State v.
Williems, 144 S, W, (24) 98, 1. c. 103, where the court
sald:

" % % We hold he 1s a 'county offi-
cer' within the meanling of this sec-
tion., TLe statements in State v. ¥Finn,
4 Mo, App. 347 and State ex rel, Attor-
ney Gercra v, lkckee, €9 lLo. 504, to the
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effect that a sheriff 1s a state

officer are mere obiter dicta. In

Stete ex rel, Holmes v, Uillon, ©0

Mo, 229, 2 3, W, 417, we held that

the words 'state officer' as nsed in

the constitution were interded to

refer to such officers whose official
duties and functions sare co-extensive
with the boundaries of the state and
were never Intended to refer to a sheriff
whose functions are confined to hls coun-
ty and who 1s commonly known end callad
a county officer, # 3 # 2 % % x %

The Constitution of Fissourl also prohitits, in
counties or citlies having more than 200,000 inhabitents,
the holding, by anyone, of a state office and an office
in any county, city or other munlicipality. This is
sc¢t out in See, 18, Article IX.of the Corstitution of
Missouri.

Since there 1s no constitutionel prohlibition,
under the Constitutlon, or eny statute, preventing a
person,in & county having the populaticn of your ccunty,
from holding & county and city office, we rust refer
to the commcn law. In the case of State ex rel., VYalker,
Attorney Gereral v, ifus, 135 ¥o. 325, which was passed
upon by the Supreme Court of this State June 30, 189€,
and which has not been overruvled in sny manner, it was
held that under the common law the guesticn as to whe-
ther or not a person could hold a county and city office
should depend on wheiher or rot the two offices were in-
compatible., Ihils cease held that s deputy sheriff of
the clty of St. Louls could also hold the position of
school director in the city of St. Louis,

In the case of Statc ex rel. Langford v. Kansas
City, et al., 261 5, W, 115, the court, im following
the case of State ex rel v, bus, supre, said, at 1. c.
116:
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" & % % In State ex rel. v. Lusk,

48 ko, 242, the court held that

the offices of clerk of the county
court and clerk of the circuit court
of Cole county were not incompatible,
and one person could hold both of-
fices at the ssme tlme, because the
clerk could act by deputy in one or
both courts. bBut the court added:
“tiere the duties necessarily personsal,
the deduction of counsel would be sound,
but as it is ve have no right to pro-
nounce the offices incompatible.’

"In State ex rel., v. Eus, 135 ko. 325,
36 S. ¥‘. 636’ 55 L. h. A. 616’ befﬂx‘ﬁ
the court, en benc, the gquestion was
most elaborately consldered. liacFar-
larne, J., rendered the opinion, and
it was held that the office of deputy
sheriff and schoocl director were nei-
ther incompatible at common law nor
prohibited by the Constitution, and
that the test was, not the physical
inability of one person to discherge
the dutles of both offices at the
same time, but some counflict in the
duties required of the officers., # "

Also, in the case of State ex rel. v. bBus, 135 io,
325, ls € 338' thie court said:

"It follows from what has been sald
that the right to hold &t the same
time the oifice of deputy sheriif
and school director is not forbidden
by eithier section 1 of the Acts of
1845, or by section 18, article 9,
of the constitution.
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"V. The remaining inquiry is whe-

ther the cduties of the office of
deputy sheriff and thoee oif school
director esre so inconsistent end
incompetible g8 to render it ime
proper that respo:dent should hold
both at the seme time, Ft common

law the only limit to the number

of oifices ore perscn might hold was
thet they should be compatible snd
consistent, The incornpatibllity does
not consist in & physicel inability
of one person to cischerge the cduties
of the two offices, but thesre must be
some inconsistency 1in the functlions

of the twoj; some conflliet ir i(he dutles
required of tue oificers, as where one
has some supervision of the other, is
required to desal with, control, or
assist him,"

in that case the court held that the dutles of the office
of deputy sheriff and those of school director are not in-
ccnsistent snd incompastible.

oince the matter set out in your fourth question
mast be considered sccordling to the commor lew, 1t re=-
sults that the rullng must bec made ir accordarce with
the facts in each separate case, Therefore, the fourth
question in your requeat is whether or not the dutles
of the county surveyor are incompatible with the dutles
of a city surveyor in the same county. There is no ques-
tion but that @ county surveyor's cduties end the duties
of a city surveyor are in common; their duties are not
antagonistic and in no way are their cduties ircomnsistent
or incompatible.
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COLCLUS1ON

In view of Lhe evove authoritles, it 1s the opinion
of this department thet since the dutles of a county
surveyor and the dutles of & city surveyor in l.e same
county are not incompetible and are not inconslstent, a
person can hold the offlice of countly surveyor and city
surveyor at the same time and recelve compensation from

both the county and the clty.

Respectfully submitted

We. J. CDURKE
Assistant Attorney uUenersl

APPROVED:

ROY MeKITTRICK
Attorney Generel of kissouri
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