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ELECTIONS: In regard to color of ballots, num-

BALLOTS: - ber and kind of ballot boxes, ’and
BALLOT BOXES: depositing of various ballots in the
CONDUCT OF ballot box.
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- eem EE Em e me me e Em SN ER s mm e e m e e e Em e e e e

September 17, 1942

Mr, jarry L. Thomes, Chalrman
Board of Zlection Commissioners

County Court House

Kansas City, lissouri
Dear kr. Thomas:

This ies in reply to youres of recent date
wherein you submitted tc this department the fol-
lowing questions for an official opinicn:

"l.Xay paper of color other than white be
used for ballots other than the poli-
tical hballots, end if so, upon =ll
others or upon what others?

2.Under the prevalllng conditions would
the use of a single ballot box for all
except the constitutionsl ballots in-
validate any vert of the election?

S3.Yould the uge of a substantiazl carde-
board box, sealed with a paper secal, be
permissible for the deposit of eny or
the ballote voted 1n the election?

4.In view of the vrovisions of Section 3
of the judicial amendment of 1940 to
the constitution, should the judlecial
ballots be deposited in the same hLox
with the constitutional ballots®"

L

In considering these guestlons the followe
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ing prineiples of law whieh have been applied by the
Missourl courts should be applied. In State ex rel.
v. Hackman, 273 Yo. 670, 699, the court said:

m ¥ ¥ ¥ % ¥ The general rule on this sub-
Jeect i1s that where a statute provides
specifically that a ballot not in a pre-
scribed form shall not be counted, the
statute is mandatory and must be enforced;
but where it merely provides that certain
ballots shall be used and does not pre-
scribe what results shall follow if they
are not used, the statute is direectory,
and the test as to the legality of the
ballot is whether or not the voters were
afforded an opportunity to express and
that they dild fairly express their will.
(Sanders v. Lacks, 142 ko. l.c. 283;
Horsefall v. School Dist., 145 Mo, App.
541.) lere the statute simply prescribes
a certain form of ballot, but does not de-
clare what results will follow ir it is
not used., The statute, therefore, ma
Ee*a*r?asonably held to be directory. »
L

And the court in speaking of minor complaints in the
conduct of an election further said at loecal eitation
701:

m ¥ %k % ¥ ¥ As we have sald in regard to
other complaints of this character of which
there are many, the spirit of the modern
rulings 1s to disregard irregularities

that have worked no injury, when it is
shown that everything has been done that
could be done to afford the voters a fair
election and no mandatory statute has been
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violated, ™ * * * ¥ u

These are general prineciples which have
been announced and followed by both the Supreme
Court and the appellate courts.

However, the above principles have been ap-
plied in cases of election contests, The main rea-
son for applying them after the ballot has been cast
was that the voter should not be deprived of his
right of franchise because some official has falled
to strictly follow the statute vnertaining to elec-

tions. In your case the question is raised before
eleetion,

Blection officials are creatures of the
statutes;and, as to their duties, we think the prin-
eiple announced in Lamar Township v. City of Lamar,
261 Mo. 171, would be applicsble here. That prine-
eiple at l.c. 189 is as follows:

® * ¥ % X ¥ Persons dealing with them do

so always with full knowledge of the limi-
tationg of their agency and of the laws
which, vreseribing their duties, hedge them
about. They are trustees as to the pub-
lic money which comes to their hands,

The rules which govern this trust are the
law pursuant to which the money is paid to
them and the law by which they in turn pay
it out. 1lanifestly, none of the reasons
which overate to render recovery of meney
voluntarily paid under a misteke of law by
a prrivate person, applies to an officer.
The law which fixes his duties is his power
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of attorney; 1if he neglcct to follow it,
212 cestpiugun trust ought not to suffer.

the dutles of the election officials in the prepar-
ation and obtaining of electlion Bupplies we think
that the election officials would be required to

~ follow the statutes applicable thereto,

Applying this rule to Eour inquiry as to

Then referring to your first question
which relates to the color of the politiecal ballot
we find the following statute, Section 11595 R, S,
Mo., 1932, provides in part as follows:

m % ¥ % % ¥ The ballot shall be plain
white paper, through which thg Erinting
or writing cannot te read, * * * ¥ * w

This section pertains to the ballots for the general
election.

You ingquire particularly to ballots used
for voting on constitutional amendments. The law
pertaining to elections on constitutional amend-
mente is-contained in Article ¢, Chapter 76, R. S,
lio., 1939; -the portion of that article which re-
lates to ballots and forms of ballots 18 in Section
11680. The last sentence of that sectlon provides
as follows: -

w ¥ % % ¥ % In all other respects the law
giverning the printing, distribution of
ballots, the number to be dlstributed,
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cnd the manner of voting btallots st a
general elecetion chall apply to 'consti-
tutional tellots' - here not in conflict
with this erticle.”

From this provision it will be seen that
the secnerzl law pertalning to printingz, distribu-
tion of billots, ete, shall apply to constitutional
hallots. :

We arc, therefore, of the opinion that
paper ol u color other than white may not be used
for ballote other than political ballotse.

On your second question relating to the
uce of a rallot tox for sll ballote excent consti-
tutionsl amendnents we find that the vrovisions for
ballot boxes in eleotlons in cities of three hundred
thousand to six hundred thousand cre set out in
Artiele 23 of Chapter 76, R. S. llo., 1939. Seection
12123 of this article provides for one ballot hox for
each preeinet with a sealed package of ballots. The
ballot vox with the scaled ballots, poll books, blank
stationery for the election is delivered to one of
the election judres und the key or Xeys to sueh tallot
box is delivered to = Jui-e of the clection of the
opposite noliticel nmarty.

Section 12135 of this article rsoulres
th:t the ballot box, before any ballots are placed
in it, shall be opened and shown to t ose present
and it must be empty hefore the votinz begins.
Then the box must be closed and locked and not
opened until the polle close. This section zlso
requires the b“allot hox to be kept in public view
during the time the polls are cpen.
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Section 12139 of thlis article makes pro-
visions for depositing of the ballot in the ballot
box after it has been voted and properly marked and
identified by the election officialse,

After the result of the electlion has been
proeclaimed then under Section 12148 the following
procedure is prescribed:

n k¥ % ¥ % ¥ One of the judges of election
shall take charge of said ballot box and
place therein the poll books, the tally
sheets and all certificates or statements
of votes cast not otherwise provided for,
and one of the judges, who shall repre-
sent the opposite political party from the
one taking the ballot box, ahall receivo
and hold the key thereto. *

Sald Article 23 of Chapter 76 is a spe-
elal election act appliecable to cities of 300,000
to 700,000, The general election statute, Sec-
tion 114929, pertaining to ballot boxes does not
apply here. Ilowever, we think Section 11680 per-
taining to ballots and ballot boxes for voting on
constitutional amendments does apply. It provides
that the elerk of the eounty court shall supply the
proper election officials with separate ballot
boxes for the deposit and reception of constitu-
tional amendments. This section also provides
that the manner of votlng ballots at the general
election shall apply to "constitutional ballots"
where not in conflicet with this article.

Considering the statutes relating to
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elections in cities of 300,000 to 700,000 and the
general election provisions and the constitutional
amendment provisions it is the opinion of this de~
partment that they would authorize the use of a
single ballot box for all ballois cast at the elec~
tion except those cast on constitutional amendments
which should be deposited in a special ballot box.

On the guestion of the kind of ballot box
which may be used we find that the statute, general
or special, makes no designation to this. The
general election law requires that the ballot boxes
be provided and trhat during the process of an elec-
tion they shall be securely closed. Section 11499
R. S. Mo., 1939. Article 23, Chapter 75, pertain-
ing to cities of three hundred thousand to seven
hundred thousand requires the ballot box to be
locked with a kev. Since the election law is si-
lent on the question of the material out of which a
ballot box is to be made we think this 1s a matter
which would then be left to the discretion of the
election officials and if they comply with the
spirit and intent of the law thelir aects would be
legal. However, we do not think that the law
would authorize the ballot box in cities of three
hundred thousand to seven hundred thousand to be
scaled with a paper seal. From a reading of said
Article 23 we think that the law-makers undoubtedly
intended that the ballot box should be locked with
a keye. ' -

On your fourth question as to whether or
not judicial ballots shall be deposited in the same
box with constitutional ballots, by Amendment No., 3
to the Constitution, adopted in 1940, a new plan
for the election of judges to the Supreme Court was
provided. By Section 3 of this amendment the name
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of the incumbent judge shall be placed on the judi-
clal ballot if such judge files his declaration.
Then the question of the retention of such judge is
submitted at the general election, This ballot is
designated as a separate judielal ballot without
party designation. From the language of this sec-
tion we think that this election comes within the
same class as elections of other offieials, and
since this would not come within the class of con-
stitutional amendments it 1s the opinion of this
department that ballots for " judicial candidates"
should be delivered v election officlals as other
political candidates and should not be deposited in
the box with the constitutional ballots.

Respectfully submitted,

TYRE W. BURTON

Assistant Attorney-General

APPROVED:

ROY MeKITTEICK
Attorney-General

TWB:FS



