INSURINCE: (1) Missouri State School for Blind cannot purchase
ins ce covering damage or loss on property in its
department; (2) State of Missouri is not liaole In
damages for the torts of its officers or agents while
in the performance of their dutye.

July 27, 1942,

FILED

Mr. Hobert H, Thompson ‘£;7ﬂ;3?

Acting Superintendent
lilssourl School for the Blind
3815 liagnolia Avenue

St. Louis, liissouri

Dear lr, Thompson:

The Attorney-General wishes to acknowledge rccelpt
of your letter of July 24, 1942, in which you requested an
opinion from this Department, Omlttlng caption and signature,
your letter requesting such opinion is as followss

"We received a letier from lir. Ferguson,
state purchaslng agent, advising us that
your office had issued a ruling that the
state was not liable for personal or
property demage. Conssequently, 1t would
e impossible for him to purchase or
approve an order for insurance.

"Ingsurance was carried on the bus and
passenger car covering personal and
property liabllity as well as loss or
damage by flre, theft, hall, ete.

"We would like to have your opinic«: on
the following questionsg:

"(1) 1Is there any way we can legally
protect the school agesnst loss of
elther of these two vellicles by fire,
collision, theft, etc:?

W2) Are any of the Jithorized operators
of either of these vehlel®S, as employees
of the state, legally liabi® for personal
or property damage resulting from an
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accident while driving either of these
state owned vehlcles on a mission con-
nected with the work of the school?

"Thanking you for your earliest possible
reply on these question, I remain"

Answering your first question, I will cite you to
Article IV, Section 48, of the Constitution of Missouri,
which provides as follows:

"The General Assembly shall have no
power to grant, or to authorlize any
county or municipal authority to grant
any extra compensation, fee or allow-
ance to a publlic office; agent, servant
or contractor, after service has been
rendered or a contract has been entered
into and performed in whole or in part,
nor pay nor authorize the payment of any
claim hereaftes created agalnst the
State, or any county or municipality

of the State, under any agreement or
contract made without express authority
of laws; and all such unauthorized agreo-
mentl‘or contracts shall be null and
veoid.,

I also wish to cite Article X, Section 19, of the
Constitution of Missourl, which is as follows:

"lio moneys shall ever be paid out of
the treasury of this State, or any

ef the funds under its management,
except in pursuance of an appropria-
tion by law; nor unless such payment

be made, or a warrant shall have lssued
therefor, within two years after the
passage of such appropriation act; and
every such law, making a new appropria-
tion, or continuing or reviving an
appropriation, shall distinetly specify
the sum appropriated, and the object to
which 1t 1s to be applied; and it shall
not be sufficlent to refer to any other



I're Robert H, Thompson -5 July 27, 1942

law to fix such sum or object. A
regular statement and account of the
recelpts and éxpenditures of all public
money“shnll be published from time to
tlﬂﬂ.e.

After examining these conatitutional provisions
it would appear that in order for any State ucney to be paid
out there must be a specific appropriation authorlizing the
payment of such sum for the particular matter 1n question
and such appropriation must state to what object it l1s to be
applled,

I will also cite you to Section 13043, R. S. Mo,
1939, which provides as follows:

"No warrant to be dra!n or paid un-
lesa mone; appropria
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auditor or paid by the treasurer,
unless tho money haa been previocusly
appropriated by law; nor shall the
whole amount drawn for or pald, under

any cne head, over oxceod the amount
appropriated by law for that purpose.”

There is no general statute in the State of iiissourl
whleh provides that the State shall carry or have the right to
carry or purchase insurance on any of 1ts propoerty. Therefore,
1t becomes necessary to examine the approprilation for the
department wishing to purchass such insurance. Accordingly,
we have examined the appropriation act of 1941, referring to
the lilssouri sState Sechool for the Blind, and we do not find
that any amount was appropriated for the payment of insurance
premlums of any kind on any of the property under the control
of your department which is required under the constitutional
provisions cited above.

As to your second question, we will first cite you
to 59 Ce Je, 194, where we find the followling:

" A State is not liable for the torts
of 1ts officers, or agents, in the dis-
charge of their officlal duties unless
it has voluntarily assumed such liabil-
1ty and consented to be so liable,"
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In Bush v. State Highway Commission of Missouri,
cited in 46 S, W. (2d), at page 854, 329 lo. 843, the court
stated:

"The proposition that the state is not
subject to tort liabllity without its
consent 1s too familiar to deserve
extended citations of authorities.”

In this case an individual sought to bring an action against
the State of lissouri for damages caused by a collislion with
a truck operated by the State Highway Commission in Pulaski
County, Missouri. There was a judgment in fawr of the defend-
ant sustalning a demurrer to the petition, and the plaintiff
appealed and the Supreme Court of Missourl affirmed the judg-
ment of the circult court and held that an action such as this
could not be sustained.

In support of this proposition we will also cite you
to Broyles v. State iighway Commlssion of lMlssourl (ko. Sups),
48 S, We (24) 78.

Following these authoritles we find that the State
of . Missourl cannot be sued in tort for actions of its officers
or agents without its consent. If any damage would result
from an accident in which an automobile of your Department
is involved, the driver of such motor vehicle alght be per-
sonally liable, according to whether or not he was negligent
in the operation of such automobile, but no action could be
brought against the State 1tself under such circumstances.

Coneclusion

(1) It is the opinion of this Department that your depart-
ment cannot purchase insurance to protect the state against
loss or damage to vehicles, under the control of your department,
by fire, colllisicn or theft, in view of the fact that no appro-
prilation was made contemplating the purchase or payment for
insurance. (2) It is also the opinion of this Departuent that
the State of liissourl cannot e held liable in cdamages for the
torts of its offlcers or agents while in the performance of thelr
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duties as such officers or agents, without the consent of
the State itself. The driver of such motor vehiclec might
be personally liable according to whether or not he was
negligent in the operation of such motor vehicle, but the
State itself cannot be so held.

Hespectfully submitted,

JOHN S. PHILLIPS
Assistant Attorney-General

AFPPROVID:

HARY E. RAY
(Acting) Attorney-General
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