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COUNTY OFFICERS : Entitled to collect full salary for each 
year although amount not fully included 
in budget . 

June 2, 1942 

Ron. Arthur Thomason 
Clork of t he County Court 
Liberty, Missouri FILE ya 
Dear Sir: 

~lis will acknowledge receipt of your lotter of tlay 
27, 1942, 1n Ylhich you request on opinion as follows: 

"WJ instruction from the county court 
of Clay County, :Uissourl, I am writing 
to you for an opinion in tb§ matter of 
a bill presented to t he county court 
by Conn ithers, Prosecuting Attorney 
of C1o.y County, !.!lssour i ·, for the yoar 
1941 . 

"Ur. ./1 there made his budget for 1941 
and was passed by the Cotmty Clerk and 
County Court tor tho sum or ~3125.00 
and !Jr. W1 there made hi a monthly bills 
to the County Court which were pa:!.d . 

"How being as the year 1941 has passed 
and !Jr . either• has resigned 1n the 
month of April, 1942, he presents to 
the Court a bill 1n the amount of CG25.00. 
It seems by the last census the po~ation 
of Clay County exceeded 30, 000 , therefore 
the salary ot said Proaeoutor was increased 
according to law. 

"The Co-..:trt desires to lmow if' under the 
circumatancea is it mandatory that they 
issue a warrant 1n the sum of 0625. 00 for 
salary duo according to the statutes • . 
"We further roquest that you Givo to us 
an opinion in the matter of salary of the 
Prosecuting Attorney after he entered the 
military service. 
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" I t 1s understood that he entered such 
service on or nbout April 5th, 1042 . 

"llo ho.s prosentod to this court n b.:i.ll 
f or his services as Pros ecuting Attorney 
i.'or the month of April 0..'1.d 20 do:yo for 
t he oonth of . .:a .. , 1942 . 

"If he is author ized to .employ on assis­
tant and draw his salary as such Pr osecu­
tor , WO Will be Clad t o pay SO..le , but do 
not want to issue warrants that are con­
trary to law. " 

I n this request you ask for opinions on two questions 
concerning the pe.ys.ncnt of salary to Conn \li thers , f or.cter 
Pros ecuting Atto~oy . Your first question, i s i t LUU1dat ory 
upon the County Court t o issue t o ~r • . .'it hers at this tir.1o 
a warrant f or a portion of t he salary duo him for the year 1941 
which was unpaid at t hat tine, will be ansuered by t his com­
nnmication . Your s econd question, relatins to t he paynent 
of salary from the t1Iile :_r . -lithors entered the l.aval servi ce 
1n April until the 20th day of - ay , you h ad previouoly ao ~od 
and a separate opinion is being prepared on that question . 

In regard to the first question, t he i.'ailure to include 
in t he budget f or 1941 t ho ~roper rooount f or the r rosecuting 
Attorney '::; salary does not procludo t he Prosecutinc Attorney 
f'rom colloctin{; tho bal ance rel:l.Elininc; . It i s stated in Glll 
v. BuChanan County, 142 S . ~ . (2d) Q65, 1. c . 668: 

"Defendant also contends ~1at plaintiff 
i s not en t i t l ed t o recover because ther e 
was not a L ;ll'ficient aoount Pl'OVided 1n 
the 1934 cvunty budgot for county court 
salaries to pay salari es of ¢4 , 500 each . 
(unly CS40 more than tho total of sal­
aries f igured at ~3,000 oach was incl uded 
in t he salary fund for t ho county court. ) 
However, as hereinabove noted, salaries 
of county judces nrc f1xod by t he Legis­
lat ure and hl1e Constitution prevents even 
the Logislaturo from changing them during 
the teres f or uhich t hey wore elected. 
Surel~, the county court cannot change 
thetl~ by e~tv_er inadvertently or inten­
tionally providine greater or le~s amounts 
1n tho salary !Und in the budget. The 
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action of tho I.ogislaturo in fixint; 
salaries of county officers is 1n 
effect a direction t o t:1e county 
court to include the neceosnry 
acounts in tho bud6et . Such statutes 
aro not 1n coni'l::.ct ulth t he Coul.lty 
Budcot Law but cust bo road and con­
sidorod uit h it in construing it . 
They at10u.11.t to a oandate t o tho County 
Court to budget such amounts . Surely 
no nero failuro to recognize in the 
budget this 8l'Ulual obligation of t he 
county to pay sue ..... salaries eould sot 
asldo this legislatlvo mandato and 
prevent the creation of this obligation 
imposed by propor authority. Certainly 
such obligations tcposod by t he Legis­
lature ner e lntended to l1ave pr iority 
over other 1 tcx:m as to which t ho county 
court had d iscretion to dotormine 
uhethor or not obligations concerning 
t hen should bo incurr ed. Thoy nus t be 
conzidorod to bo 1n t he budget every year 
because the Lo61sla.t uro has put them 
in and only tho Legislature con trute 
tho~ out or take out any part of these 
amounts. T"ni:l court haa hold that the 
purpose of tho County Budget Law was 
• to compel .:· .~o ·" county courto to com­
ply v: t h the constitutional provision, 
sec t ion 12, art. 10' by providing •ways 
and coans for a county to record the 
obligations incurred nnd t horoby enable 
it to koon tho exuendlturcs uithin tho 
inCOllO.' -Traub v: Buchanan County, 
3~1 !.o • 727, l OP S . \1 • 2d 340, 342. 

"To properly o.cco~plioh t hat purpose, 
mandatory obliGations ~posod by t ho 
Legislature and other essential Charges 
should be f irst budGeted, and then any 
balance r~y be appropriated for other 
purposes as to which t horo is discretion­
ary power . Failure to budget funds for 
the full amo~tnt of saiaries duo officers 
of the county, uiiCler tho .!EP ffiablo l av, 
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cannot ~ ~ risht !2 12.2 paid 
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the balance . Instead , i t must be 
the discretionary obligatio~s in­
curred for other pur~oses which are 
invalid, ratucr thnn the mnndat ory 
obligation ~posed by tne saoe auth­
or ity uhlch ~posed the budBet re­
quirements . \To, t heref ore, hold 
t hat a county co~rt ' s failure to bud­
set the proper amounts necessary to 
pay in full all county officers' sal­
aries f~ed by the ~egislature, does 
not affect t he county's obligation 
t o pay the1.a. n 

(Underscor ing ours.) 

It the for:1.er Pr osecutinG Att orney has a. valid claim, 
as he would have under the stntemcnt of facts contained 1n 
your letter , and the rule 1tl the case of Buchanan County, 
supra, it remains to be determined whether or not tllere is 

· a DD.ndatory duty upon the County Court to issue to ttr. \!ithers 
a warrant for the unpaid balance at this time. This question 
cannot be definitely answered by this office for the reason 
tl~t we have no inforcntion concerning t ho budGet of Clay 
County for tho year 1942, or the financial condition of tho 
County. llowever, i t i s possible to ~e some sucgostions 
f rom which you will bo able to determine \"Ihethcr or not a 
warrant should be issued at this time for the unpaid balance 
ot salary duo 1n the year 1941 . 

Tho revenue antic ipated for t he year 1942 , and upon 
which anticipated revenuo the budget for 1942 is based, i s 
f i rst chargeable with obliga tions falling due in 1942 . And 
no debts for prior years may be paid frac t he 19~2 r evenue 
unless there i s a surplus r~in1ne after paying the necessary 
charges for the year 1942. Absent a surplus which is tree 
from Charges for budgeted items, there would be no authority 
for issuing a warrant at this time . 

COUCLUSIOI~ 

I t is tho conclus~on o£ the writer that under t he s tate­
r.wnt of fac ts contained 1n your letter I.lr . lJithe ro has a valid 
and enfor ceable de:raand for an unpa i d bal ance ot salary. I f 
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t here i s a surplus 1n the anticipated revenue tor the year 
1942 , over and nbove all necessary clU1rges, a warrant for 
suCh un9aid salary balance for t ho y ear 1941 could be issued. 

WOJ : CP 

APPROV J.): 

ROY UckiTT"AICL. 
Attorney- Ge_loral 

Respect!Ully submitted, 

I . 0 . JAC.l~QH 
. .tLssistant Attorney- Gener al 


