Mr, R, Vi, Starling

llember of the Board of Regents
of the Central Mlssourli State
Teachers College

Eldon, Missourl

Dear Sir:

August 6, 1942

This 1s 1In reply to yours of recent date wherein you
request an opinion from this department on the following
statement of facts:

"At the last meeting of the Board
of Regents of the Central Missouri
State Teachers College the question
was presented as to whether or not
the girls dormlitory, lmown as the
Laura J. Yeater llall, is taxable.

"The facts regarding the title and the
beneficlal interest in the real estate
are as follows:

"In 1926 a tract of land lmown as the
'"West Campus' in the City of Warrens-
burg was acquired and the title taken
in the name of '"The Board of Regents
of the Central Hissourl State Teachers
College. Soon thereafter a very def-
Inlte need developed for dormitory
faclilities for girl students of the
college but no appropriatior ras forthe-
coniing from the legislature. In order
to meet that need the alumni, former
students, teachers, students and friends
of the college assoclated themselves
together in a voluntary association,
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under the provisions of Article

Ten of Chapter Thirtytwo of the
Revised Statutes of the State of
lMissouri for 1929, taking the name

of the 'College Dormitory and Develop-
ment Associatlion of Varrensburg,
Missourl,' the articles of association
being dated July 22nd.1940, & copy of
sald articles of association being
attached hereto and made a part hereof.

"On September 3rd. 1940, without any
express authority from the legislature,
the Board of Regents conveyed a part of
sald '"West Cempus' described as:

The South 263 feet of the Horth
Half of the liortheast Quarter of
the Southwest Quarter of the
lorthwest Quarter of Section 25,
Township 46, Range 26, Johmson
County, ilo., except 10 feet off
the South end thereof,

to the sald College Dormitory and Develop-
ment Assoclation of Varrensburg, Missouri,
and on the same day entered iInto a lease
and contract whereby the sald assoclation
agreed to bulld the dormitory and did
lease the bullding and grounds to the
Board of Regents and agreed to re-convey
the real estate to the Board of Regents
when the morigage loan on the property
was retired a copy of which lease con-
tract 1s at ,ached hereto and made a part
hereof.

"The dormitory was constructed and has
been used exclusively to house and keep
students of the college,and the Board of
Regents, out of the earnings of the dormi-
tory, has paid all of the rental install-
ments provided for in the rental contract.

"The College Dormitory and Development
Assoclation has no assets other than this
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Laura J. Yeater Hall property and

has no income except the rental paid
by the college, and, also, the lease
contract above mentioned was by the
sald assoclation assigned to the
trustee in the mortgage indenture and
the payments are made direct to the
trustee for the payment of the mort-
gage indebtedness.

"ie would like to have your opinion as
to whether or not the real estate above
described, including the dormitorz
building, is subject to taxation.

The real estate upon which the dormitory 1s now situated
seems to have been acquired from the State Teachers College
by authorii, of Sectlion 10753, R. 3. lo. 1939, which suthor-
izes the Board of Regents to convey real estats belonging to
that iInstitution.

On the guestion of the exemptlon of this property from
taxation, Section € of Article X of the Constitution and
Section 10937, R. S. lo. 1939, are appliceble.

Section 6 of Article X reads as follows:

"The property, real snd personal, of
the State, counties and other munilicil-
pal corporations, end cemeteries,
shall be exempt from texation. Lots
in incorporated cities or towns, or
within one mlle of the limits of any
such city or town, to the extent of
one acre, and lots one mlle or more
distant from such cities or towns,

to the extent of five acres, with the
buildings thereon, may be exempted
from taxatlon, when the same are used
exclusively for religious worship, for
schools, or for purposes purely chari-
table, also, such property, real or
personal, as may be used exclusively

. for agricultural or horticultural
societlies: » that such a:ump—

tions shall vy by general law.
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And Section 10937 in part reads as follows:

"The following subjects are exempt
from taxption: % % # & % & # % & #
sixth, lots in incorporated cities

or towns, or within one mile of the
limits of any such city or town, to
the extent of one acre, and lots one
mile or more distant from such cities
or towns, to the extent of five acres,
with the bulldings thereon, when the
same are used exclusively for religi-
ous worship, for schools or for pur-
poses purely charitable, shall be
exempted from taxation for state,
county, or local purposes."”

It will be noted from these sectiona that if the lands
and bulldings thereon are used exclusively for school pur-
poses or for purposes purely charltable the same are exempted
from taxation for state, county and local purpcses. The
principle of exemption of properties used for school purposes
was discussed by the court in State ex rel. Hammer v. llacgurn,
18% lio. 238, 242, wherein the court said:

"The ownership or title to the prop-
erty is not the determining factor.

For 1f the property is owned by a
religlous, charitable or school orgen-
ization end is leased or rented for use
for any other purpose than such as the
Constitution contemplates, the land ls
not exempt. So, 1f the private owner
of the land allows his land to be used
for such purposes and charges no rent
end derives no personal beneflt from
the land, the land is exempt from tax-
ation, because the land is then devoted
exclusively to such a use. This was
the case in City of Loulsville v. VWerne,
80 S, W, 224, relied on by the defend-
ants. For in such cases the owner con-
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tributes the use of his land to
publlic or guasi-publle use, or to
such a use as the Constitution con-
templates, and derives no gain or
profit for himself, and, therefore,
the State does not exact a tax from
his land with one hand while accept-

a2 contribution of the use of his
land with the other hand.

"But on the contrary, when the owner
leases his land to the public for a
public use, or to a quasi-pudblic
body for a charitable or religious
use, and applies the rents derived
from the land to his own personal
advantage, he contrlibutes nothing to
the public or charity, he loses
nothing by the use, he is not a bene-
factor to any one, but he stands be-
fore the law in exactly the same light
as any one else who leases hls land
for any other purpose, and uses the
rents for his own advantage, and,
therefore, he 1s not entitled to any
special consideration at the hands of
the law or the gowmt, and his

property is not exempt."

The Articles of Association of the College Dormitory
and Development Assoclation of Warrensburg, by Article Fifth
thereof provide as follows:

"This association 1s formed for the
purpose of acquiring real estate and
the erection thereon of a dormltory
or dormitories or other facilitles
which may be needed by Central Missouril
State Teachers College or which may be
usable and used in the promotion and
developuent of said College and its
facilities; and be used in connection
with the scholastic training offered
by sald College to Students, and the
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operation and/or rental of such
facilitles to students of the
College or to the Board of Regents
of sald College for use by such
students.

"And in order to carry out said
purposes of this Assocjation saild
Association shall take hold and
convey resl estate, shall receive
gifts, and donations in order to
assist in the carrying out of the
purposes of this Assoclation and to
borrow, money, pledging the credit
of this Association for such borrow-
ing, and with authority to mortgage
or otherwise encumber any real estate,
buildings, or other property belong-
ing to this Assoclation and with
authority to pledge the revenues and
income of this Assoclation to the
payment of such indebtedness.

"It is further the purpose of this
Corporation that no member of the
Association and no Director or

Officer of this Assoclation shall
receive any payment of income, or
salary, or other compensation for any
services rendered. It being the pur-
pose of this corporation to be strictly
a non=-profit corporation, conducted
and managed and operated for the general
welfare and the promotion of the best
interests of the College; and that the
officers and directors thereof shall
serve wlthout compensation.

"It is further the purpose of this corp-
oration that as soon as thls corporation
shall recelve, by way of gifts or dona-
tions or revenues and income from the
operation or leasing of the facllitiles
so bullt by it, a sufficient amount to
pay all indebtedness, together with
interest, contracted by it for the ac-
quiring of a site and the erection of
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such facilities thereon, the Doard

of Directors of sald Assoclation
shall cause such site and the facll-
ities erected thereon to be conveyed
to the Board of Regents of the Central
liissourl State Teachers College so
that said facilities shall become the
absolute property of said Board of
Regents."

It would appear from this provision of the Articles of
Assoclation that the sole purpose of the organization 1s
to provide a dormitory for the State Teachers College at
Warrensburg. The contract and lease whlch accompanied
your request is in furtherance of the purpose of the
Articles of Agsoclation. From an examination of these
it would seem that the State School 1s the beneficial
owner of this property because, under the plan, 1t re-
celves the ultimate benefits of the rents. Under the
plan the State School 1s to pay to the Dormlitory Associa-
tion {12800 per annum until the entire indebtedness in
the amount of $130,000.00 is paid, at which time the Dorm-
itory Association conveys the bullding and real estate
upon which it is located to the State School.

On the question of the bullding being used for a
dormitory for the school and, therefore, being exempt from
taxation, we find that the court, in the case of State ex
rel. Johnston, 214 lio. 6566, held that the fact that the
school operates a dormitory for students in comnection with
the school does not operate to deprive such school from the
constitutional tax exemption.

Under the principle that if the school is the "benefi-
cial owner" of the property then it is exempt, we find that
the court, in the case of St. Louls v. Wemneker, 145 lio.
230, 1. c. 238, made the following statement:

"We think that the property of a
county or city exempted from taxa-
tion by the constitutional provisions
hereinbefore quoted, is that of which
such county or city is the beneficial
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owner, which 1s held by it 'for
its own use' and not merely 1n
trust. It does not include that
in which the only interest of the
mmicipality 1s as trustee. = # "

In that case the city was holding the property as a trustee
and the court there held that such property was not exempt
on that account. The Articles of Agreement reveal that the
property here held is for the benefit of the State School.
The question as to the exemptlon of real property held in
trust for the benefit of the state or one of its agencies
is exhasustively discussed in the case of Security Savings
and Trust Company v. Lane County, 53 Pac. 2nd. 33, declded
by the Supreme Court of Oregon in 1935. The court devotes
ten pages of the Reporter to a review of the cases on the
subject and from them lays down the following rules:

"Real property, the title to which
is vested in the state, whether in
its name or in the name of a state
agency, 1s exempt from taxation.

It is also exempt if the state pos-
gsesses the sole beneflecial interest;
the title being vested in a trustee."

In conclusion, the court reiterated:

"Applying the principles of law ex-
pressed in the above authorities, it
is our belief that the exemption
claimed iIn thils sult camnot be granted
under our statute, unleass (1) the fee
is vested in the state, or (2) the
state's beneflicial interest is exclus-
ive of all equities of nonexempt
persons. It 1s clear that these con-
ditions are not present. Therefore,
the property is subject to taxation."
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In the case of Board of Trustees of Illinois Industrial
University v. Board of Supervisors of Champaign County, 76
I1l. 184, it was held that where the Unlversity's beneficial
interest was exclusive, the property was exempt from taxa-
tion, even though the title was vested in a trustee.

From the provisions of the Articles of the Dormitory
Assoclation, we think that the Assoclation acts in the nature
of a trustee ho this property for the use and benefit of
the State School. t being the case, the property would be
exempt from taxation under two theories: First, that it is
used exclusively for State purposes. Second, that the State
School 1is the beneficial owner of the property.

CONCLUSION

From the foregoing, it 1s the opinion of this department
that the real estate and bulldings thereon, including the
dormltory bullding at the State Teachers College at Warrens-
burg, Hissouri, are exempt from taxation.

Respectfully submitted,
TYRE W. BURTON
Assistant Attorney-General

APPROVED:

TARRY H. KAY
(Acting) Attorney-General

TWB:CP



