SPECIAL RUAD DISTRICT: Number of commissioners and mcthoq
of their selection in "eight mile'
road district.

- B - e == . — - - . - -

April 10, 1942

on., Robert W, Smart

Prosecuting Attorney FILE.
Lawrence County e
lit, Vernon, lissourl ’()

Dear Sir: ( “flr’)

Under date of April 8, 1942, you wrote this office
requesting an opinion, as follows:

"The Monett Speclal Road District,

being a speclal district formed under
the provisions of Article 9, Chapter

42, R. S5, 1939, has been operating

wlith four commlssioners whereas the

law prescribes that the muber shall

be three. This situation probably

arises from the fact that the greater
portion of the district lies in Barry
County, the smaller portion lying in
Lawrence County and contributing about
21400 in taxes to the whole district.

The City Counecil of lionett has appar-
ently certifled three names to the County
Court of Barry County annually for the
selection of one new commissioner and
has certifled the same muiber of names

to the County Court of Lawrence County
for the selectlon of a commissioner. OUne
individual served for a period of twenty
three consecutive years as a commiasioner
from the Lawrence County portion of the
district but has died and the three com-
missioners in the Barry County portion

of the district refuse to recognize as a
legal commissioner the individual who

was appointed as hils successor.
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"It is readily apparent that the law
makes no provision for four commission-
ers. I would eppreclate your opinion
as to the proper procedure in appoint-
ing commissioners in such a district
when it lies in two counties. I would
also appreclate your opinion as to the
proper procedure for the County Court
to follow in the svent the layor and
Councll fall or refuse to certify the
three names from which the new commils-
sioner is to be selected annually, as
provided in Section 8675, R. S. 1939."

There appears to be some inadvertent typing mistakes
in your letter. It states the lonett Speclal Road District
is organized under the provisions of Article 9, Chapter 42,
R. S. lo. 1939. Irasmuch as Chapter 42 rolatoa to brokers
and has no Article 9 we are nasuming'ﬁﬁb typist made a mis-
talke and struck a £ instead of a §, as Chapter 46 relates to
Roads and Br*dgea,and we are assuming further that a mistake
was made in the number of the Article given, for Article 9
of this Chapter pertains to Highway Engineers, while Article
10 relates to Speclal Road Districts. And this opinion 1is
written on the assumption the llonett Speclal Road District
ves organized under the provislions of Article 10, Chapter 46,
R. 3. Jo. 1939. Section 8675, mentioned in your letter is
found 1in this Article and Chapter, and is as follows:

"The mayor and members of the city
councll of any city or town within

any speclal road district thus organ-
ized, together with the members of the
county ecourt of the county in which
sald dlstrict 1s located, at a meeting
to be held in the county court room,
at which meeting the presiding judge
of the county court shall preside and
the county clerk shall act as clerk,
within two weeks after the voters with-
in the territory of such proposed dils-
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trict shall adopt the provisions of
this article, shall, by order of
record to be kept by the county clerk,
appoint a board of commissioners com-
posed of three persons, designating
one to serve for three years, one for
two years and one for one year, and in
February every year thereafter one com-
missioner shall be appointed as above
apecified, to serve for three years;
all such commissioners shall be resldent

ers of the district, and shall
serve until their successors ?".ER“

b

gg ?E%%E Ted, vacancies tc be
as or appointments
et e o e
county clark. Removal from the district
shall create a vacancy. Such cormission-
ers, before entering upon the discharge
of thelr dutles, shall take oath of office,
to be administered by the clerk of the
county court: PFProvided, that where the
clity is located a greater distance than
ten miles from the meeting place of the
county court, the mayor and city council
of the city or town within the road dls-
trict for which commissioners are to be
appointed, may make a written certificate
of their choice of the cormissioner or
commisslioners to be appointed, designating
thelr first, second and third cholice and
seal the same and transmit it to the county
clerk by mall or by speclal messenger and
the choice and selection designated in such
certificate shall be gliven the same consid-
eration as though the board and mayor were
present at the meeting of the court: Pro-
vided, that such certificate shall be g['bn
over the signature of the mayor or acting
mayor attested by the seal of the city end
sipnature of the eity clerk.”

(Underscoring ours.)

This section provides for the appointment of the three
commidsioners and when the territory of the district 1s in
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more then one county, which 1s made possible by the pro-
visions of Sectlon 8708 of the same Article and Chapter,

then each additlional county in which there i1s territory of
the district is authorized by this section to appolint one
cormissioner to serve with the three commissioners. The
followingz extract 1s quoted from Section 8708, at 1. c. 2288,
right hand column:

"+ & & If any territory added to any
such oﬁf‘fﬁ'% aIaEr{c§ be In eny
county outsIde ol the county of such
original district, oaehicountg out-
side ol such orl inal district may
Eggggggeone road commissioner to act
wi cormissioners appointed in
Ihe count ol the orlgiﬁ%ﬁt_ri"f.
Such comm%d“Ionara so appointed out-
side of the county of the original
district shall serve for a term of
three years from the date of such ap-
pointment, and until thelr succcessors
shall be appointed and gqualified. Such
commissioners shall be resident tax-
peyers of such added territory in such
county of thelr appointment. Lxcept as
hereln provided, such commissloners
shall be governed by this artlele. No
change shnll be made in the number of
commissioners appointed by the county

of the oririnal district or in the
menner T“ELha_

menner of ir appointment. » & = % ="

(Underscoring ours.)

The district as originally organized was wholly in Barry
County and later the portion of land in Lawrence County was
taken into the district. (See case of State ex rel. lionett
Speclal Road Yistrict v. Haclmann, 278 NMo. 602.)

The foregoing 1s the authority for four commlissioners in
the district.

In the event of a fallure or refusal of the layor and
members of the City Council of any eity or town within the
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district to attend the meeting for selecting a director,
1f no meeting was held the holding officer at the time would
continue to function. Section 8675, supra.

Section 2675, supra, directs how, by whom and the month
the election for Cormissioner shall be had In each year after
the organization of the district. In the case of State ex
inf., Holt, ex rel. Jones v. lieyer, 321 Mo. 859, 12 S, W. (24)
489, this section was before the Supreme Court end 1t was
ruled that the llayor, Councilmen and members of the County
Court are each entitled to one vote when present or when the
liayor and Councllmen certify thelr selections. The section
does not orovide how many persons must be present or vote by
certificate to constitute & quorum for the purpose of elect-
ing a commiasioner.

A "quorum"™ 13 such a number of the members of e body as
is competent to transact bdusiness in the absence of other
members. lorton v. Talmedge, 144 S, Lk, 111, 166 Ga. 620.

Avsent a provision as to what constitutes a2 quorum a
majority of the body is, under the common law, required to
constitute a quorun. Seiler v. 0'Halley, 2287 3. W. 141-2,
190 Ky. 190; see also west v. Stephenson, 151 3, L. 833-5,
108 W, Ve. 545; Ex parte Willocks, N. Y. 7 Cow. 402, 17 Am.
Dec. 525; Gumger v. “ripple Creek T.T, & i, Co., 90 Pac. 81,
40 Colo. 21,

This oiffice does not have nowledge as to the number of
Councilmen In the City of lonett, but 1f the layor and
Councilmen by remeining away or falling to certify their
choices for commlssloner would ceuse the meeting to have in
it fewer votes than a majority of the whole number, then the
meeting could take no valid action and the commissioners
then serving would continue to serve.

If a majority of the whole number were present the se-
lection of a comalssioner could be proceeded with,

In the event of a continued fallure or refusal of the
Mayor and Councilmen they could be compelled by mandamus to
attend or certify in their preferences.

As to the mamner in which the commissioners shall be
selected in a road district of this type when 1t includes
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land in more than one county the three commissioners to be
selected from the county where the district was originally
organlized must be selected in accordance with the manner
prescribed in Section 8675 referred to in your letter. The
authority for an additional commissioner, or commissloners,
if territory from more than one county has been taken into
the district, which 1s found in Section 8708, and herein
set out, specifically provides the number of commissioners
from the county of original organization and their method
of selection shall remain the same. Dut the Statute 1s in-
definite as to the manner of selection of the commissioner
or commissioners from the added county or counties.

Attentlion is called to the following language from
Sectlion 8708:

& » » %, each county outside of such
original district may appoint one road
commissloner to act wi the commis-
sioners appointed in the county of the
original district. # * # #* # # *x % "

(Underscoring ours.)

The three commissioners are appointed not by the county
or clty or town, but by a group of designated persons and it
could be urged this same group should also appoint the addi-
tional commlissioner or commissioners from the other county
or countles. This would appear to be the loglcal thing to do
in comnmection with the appointment of an additional commis-
sioner, or commissioners.

The primary purpose of statutory construction 1s to
ascertain the Intent of the leglslature from the language
used, 1f possible. Cummins v. Kansas City Pub. Serv. Co.,
66 S, W, (2d) 720, 334 lio. 672; Wallace v. Woods, 102 S. W,
(2a) 91, 340 lo. 452. At no place did the legislature indi-
cate the additional commissioner or commissioners should be
appointed in the same manner or by the same up. And the
language used, to the mind of the writer, lcates a differ-
ent Intentlion. As pointed out, the section provides each
county may appoint, and it further says except as herein
provided the commissioner shall be governed by the Article;
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and further provides there shall be nc change in the manner
or time of appointing the three commissioners. This would
seem to indicate the intentlon of the legislature to have
the additional cormissioner or commissioners appointed in a
different manner. As the section directs the appointment
by the county without prescribing what agency of the county
may make the appointment, the duty of making the appointment
should fall on the county court, the county court being the
managing body of the county.

Respectfully submitted,
W. O, JACLSON
Assistant Attorney-General

AFPROVED:

ROY WCKITTRICK

Attorney-General
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