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SOUNTY CUURTS: May expend funds for National Defense.

Januery 16, 1942

Honorable Forrest Cmith
“tate Auditor

Capitol Building
Jefferson City, «issouri

Lear Gir:

lile ere in receipt of your request for an opinlon,
under date of Janusry l4, 1942, as follows:

"I respectfully request the officlal
opinion of your office on the follow-
Ing questions:

(1) Do the various county ccurts in
the (tate have suthority to lneclude in
thelr budgets, for 1942, prospectlve
expendltures for lNatlonal Defense
activities to be ecarrled out within

the county under the directlon of the
State Council of Defense, organiged
under Laws of [ilssourl, 1941, page 6697

"(R) I the above question ls answered
in the affirmetive, how should the ltems
be set up in the budget, and to whom
and in whet manner should these funds

be disbursed by the county court?"

Both Federal and State Governments have recognized
the existence of the natlonal emergency which hes arisen
within the psst few months., The first recognition by
the Federal Government 1s found in the proclamation by
our Presldent, under dste of lay 27, 1941, which is as
follows:
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"Proc. No. 2487. Unlimited Netional
Emergency .

"Proc. No. 2487, Hay 27, 1941, 6 Fed.
Reg. 2617, 55 Stat. -- 1s set out be-
low:

"WILLELAS on September 8, 1939 because

of the outbreck of war 1n Europe a
proclamation was lssued declaring a
limited national emergency and directing
measures 'for the purpose of strength-
ening our national defense within the
limits of peacetime authorlzations',

"WILRLAS & succession of events makes
plain that the objectives of the Axis
belligerents in such war are not con-
fined to those svowed at 1ts commence-
ment, but include overthrow throughout
the world of exlsting democrstic order,
and & worldwlide domination of peoples
and economies through the destruction
of all resistence on land and ses and
in the air, AND

"WHLELAE indifference on the part of

the United Stetes to the increasing men-
ace would be perilous, and common pru-
dence requires thet for the security

of this n:s:tion and of this hemisphere

we should pass from peacetime authori-
zatlons of military strength to such

a baslis es will enaeble us to cope in-
stantly and decisively with any attempt
at hostile encirclement of this hemis-
phere, or the estsblishment of any base
for aggression against it, as well as

to repel the threat of predatory incur-
slon by forelgn agents into our territory
and socletya

"30%, THLRWFORE, I, FRA'KLIN U. ROOSLVELT,
Iresident of the Unlted tStates of America,

-
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do proclaim that an unlimited national
emergency confronts this country, which
requires that 1its military, naval, alr
sand civilian defenses be put on the basis
of resdiness to repel any snd all acts

or threats of sgyression directed toward
any part of the Vestern Hemisphere.

"I call upon &ll the loyel citizens engaged
in production for defense to give precedence
to the needs of the nation to the end that

a system of government that makes private
enterprize possible may survive.

"I call upon 8ll our loyal workmen as
well as employers to merge thelr lesser
differences in the larger effort to in-
sure the survivel of the only kind of
government which recognizes the rights
of lsbor or of capital,

"I call upon loyal stete and loceal leaders
and offlcials to cooperste with the civilian
defense agencles of the United Ctates to
assure our internal security sgalnst
. foreign directed subversion and to put

every community in order for meximum
productive effort end minimum of waste

end unnecessary frictions.

"I cell upon all loyal cltizens to place
the nation's needs first in mind and in
actlon to the end that we may mobllige
and have ready for instant defensive use
all of the physical powers, all of the
morel strength and ell of the material
resources of thils nation."”

The liissourl Stste Legislature, in recognition of
this unlimited state of emergency, passed House Bill No.
540 creating & Clate Council of Deiense, found in Laws of
vissourl, 1941, =t pege 669, as follows:
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"section 1. Citation of the /‘ct. ==
This ict may be cited as the 'State
Council of Defense Act.!

"Sectlon 2. Defense Councll may be
created -- by whome =-- The Governor

18 hereby authorized and empowered in
time of emergency or public need in
the Netion or the State to cresate by
proclamation a State Council of Defense
hereinafter designated as the 'Council?,
for the genersal purpose of assisting

in the coordination of the State and
local activities related to lational
end State defense. 'henever he deems
it expedient, the Governor may, by pro-
clamation, dissolve or suspend such
Council or reestablish 1t after any
such dissolution or suspension.

"Section 3. Ilembership of Councll ==~

by whom appointed, qualificetions. =--

(a) The Council shall consist of not
less than fifteen members sppointed by
and holding office during the pleasure

of the Governor. The Governor shall
serve as chairman of the Council. He
shall designate one of the members of

the Council as vice-chalrmen. Appoint-
ment of members shsll be made without
reference to political affiliation snd
with reference to thelr speclal knowledge
of industry, agriculture, consumer pro-
tection, labor, educetion, health, welfare,
or other subjects relating to Hational

or State defense.

"Section 4. Imergency. -- Because of
exlsting world conditions and the neces-
slty for the complote coordination of
all state and local activities in con-
nection with netlonal defense, it 1s
hereby declared that an emergency exlsts
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within the meaning of the Constitution,
therefore, this Act shall be in full force
and effect from and after 1ts passage and
approval,"

rartlcular sttention 1s directed to the purpose of
the fState Councll of Defense, &8 declsred in Sectlon 2,
supra, Pursuant to the existing state of emergency, the
Governor of the State, Forrest C. Donnell, hes organized
by proclamation & State Councll of Defense "for the general
purpose of asslisting in the coordinatlion of the state and
local activities related to nationsl and state defense."

Under the first question presented, 1t 1s necessary
to consider whether the county court of any county within
the state mey lawfully expend money for defense purposes
since such l1tems should not be included in the budget
unless expendlture is lawful.

Broad powers sre vested in the respective county
courts of the state by Section 36, Article VI, of the
{1ssourl Constitution, which provides:

"In each county there shall be a county
court, which shell be a court of record,
and shall have jJurisdiction to transact
all county and such other business as
may be prescribed by law. The court
shall consist of one or more judges, not
exceedlng three, of whom the probate
Judg: may be one, as may be provided by
law.

The trend of the declsions of our Supreme Court

hac favored the enlargement of the jowers of the county
court, which were, in some of the older cases, restricted
to suthority found in the statutes which were strictly
construed. In Rinchart v. Howell County, 153 8., W. (2d)
381, which involved the grent of moneys for stenographer
hire to & prosecuting ettorney where there was no authority
fgr such e?penditures in the statute, we find the following

« Co 383):
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"Our Constitution, Art. 6, Sec. 36,

Mo. St. Ann,.,, provides: 'In each county
there shall te & county court, which
shall be a court of record, and shall
have jurisdiction to transact all county
and such other business as may be pre-
acribed by law. In State ex rel. v.
749 751 (1), we conatrued sald proviaion
to authorize county courts to transact
ell county business and such other busi-
ness as may be sdded to their Jurisdiction
by law."

Later in the opinion, the court, lIn commenting on
the fact that the ststutes provided for stenographers
for prosecuting attorneys in certaln counties, while
there was & complete sbsence of such ststutes in other
instances, further saild (1. c. 383):

"Sueh enactments, in view of the constitu-

tional grant to countx courts, shouid be

construed &s rellievi the county courts

in the specifled Gommunities from determin-
the necessity therefor and, by way oOf

a negative pregnant, as recognizing the

right of county courts to provide sten-

ographic services to prosecuting attorneys

in other counties when and if indlispenssable

to the transaction of the business of the

county, and not as fevoring the cltizens

of the larger communities to the abso-

lute exclusion of the citizens of the

smaller communities 1n the prosecuting

attorney's protection of the interests

of the state, the county snd the public."

(Underscoring ours)

Briefly stated, under this decision the county
court hes full power in connection with the expenditure
of county moneys except as limited by the Constitution
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or statutes. This position is supported by the following
quotetion from 15 C. J., Section 288,

"In the absence of statutory provisions
on the subject, there would seem to be

no doubt that county boards as the filscal
agents of thelr countlies may direct the
disposition of the county revenues, and
where the power and the duty to determine
how the revenues shsll be expended 1s
exprossly imposed by law on the county
boerd, the courts wlill not Interfere

with 1ts discretlon, in the sbsence of
proof of frsud or gross abuse of power,
the power of the boerd to expend funds
not belng confined strictly to claims
enunerated in the statutes."

The Constitution limits expenditures of moneys
coll: cted by taxation. Eectlon 3, Article X states in
part:

"Paxes for public purposes only =-- must
be uniform. == Taxes mey be levied and
collected for public purposes only. # #

3 % "

Section 44, Article IV, of the Constitution prohibits
the granting of credlt or public moneys to private indivi-
duals, assoclations or corporations.

That expenditures of money for the preservation of
the lives and property of the citizens of any county from
attack or invasion by a common enemy would be for a "public
purpose” seems too obvious to require authority, Further=-
more, we find that the county court 1s specifically cherged
with the duty of preserving all buildings and property of
the county from waste or demage. Section 13730, Revised
Statutes of liissourl, 1939, 1s in part as follows:



Hon,., Forrest Smith -8= Janusry 16, 1942

"The county court of each county shall
hsve power, from time to time, to alter,
repair or build eny county bulldings

# % #% 3 and they shall, moreover, take
such measures &s shall be necessery to
precserve all buildings and property of
their county from wsste or damage."

On other occesions our courts have broedly interpreted
constltutionsl provisions and statutes to cover situations
brought sbout by conditions which did not exlist when such
constitutional provisions or s tatutes were created. In
Dysart v. City of St. Louls, et al., 11 S. W. (2d4) 1045,
the facts disclose that the clty was in the process of
bullding a municipsal airport, and an election was held
authorizing the issuance of bonds to pay for the construction
of the alrport. An injunction sult was brought to prgvent
the issuénce of the bonds, it being alleged that the money
would not be spent for & public purpose and that the charter
of the City of St. Louls did not authorize the construction
of an alrport. The court, in overruling these contentions,
stated (1. c. 1048, 1049):

"1The guestion of whether the acquisi-
tion and control of & municipsl airport
is & public purpose within the purview
of the constitutlonal principle hereto-
fore adverted to is cobviously e new one.
The courts which have had occasion to
consider it have, however, answered in
the affirmative. City of Vilchita v.
Clapp, supra; Stete ex rel., City of
Lincoln v. Johnson,|State Auditor (Neb.
1928) 220 N. W. 273;|State ex rel, Hile
ve City of Cleveland et al. (Ohio Ct.
App. 1827) 160 N. L. 241; and no court .
of last resort, so far &s we are advised,
has ever held the contrary. Not only
thet, but the governmentel nature of

the function lnvolved 1s given tacit
recognition in numerous recent ststu-
tory encctments, both state and federal;
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Lews of Georgls 1927, p. 779; R. 5.
Kansas 1923, 3--110; Public Acts Conn.
1925, ch, 249; Laws of liass. 1922, ch.
534, sec. 57; Laws of lont, 1927, ch.
20; General Code of Ohio, par. 195,
sec. 36773 Pa. Act No. 328 of 1925
(Pas St. Supp. 1928, secs. 460C--1 to
460C-=-3)3 Act 254 of the 69th C(ongress
(the Federal fir Act (49 USCA, section
171 et seq.)) 'e have no doubt as to
the soundness of the view which obtains.'

% 3% 3 W % W N W G WM B B R B HE B NN

"tThe point 1s suggested, but not pressed,
that the power to establish and maintein
an airport is not within those granted
the City of £t. Louls by 1its charter.
While there 1s no specific reference to
an airport in the charter, there cen be
no doubt but thst the power in question
is expressly conferred by the broad all-
comprehensive langusge employed in the
granting of _Jowers, when construed con-
formebly to the rule of construction
which the charter 1ltself provides. 3St.
Louls Charter, art. I, sec. 1, paragraphs
8, 16, 32, 33 and 353 art. I, sec. 2.

See also, St. Louls v, Baskowltz, 273

Mo. 543, 201 S. V. 8703 Halbruegger v.
City of St. Louls, 302 Mo, 8573, 262 £. W.
379.'"

In another instance, our Supreme Court has, by
judicial interpretation expanded the powers of local
geuthorities. In Jennings v. City of St. Louls, 3352 lo.
173, 58 8. Vi. (2d) 979, an injunction sult wes brought
to prevent the selling end delivering of bonds to care
for pesupers, children and the sick, sged and insane,
The language used by the court in holding the issuance
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of said bonds & proper governmental function 1s so
nearly spplicable to the case at hand that we quote
from the opinion at length (l. c. Mo. 179, 180, 18l1):

"The Supreme Court of Pennsylvenia direct-
ly pessed on thls questlon in the recent
cese of comr~nwaslth v. Liveright, 161

Atl. 697, 1,

"iWe cgain ] the suppert of the
poor == meal persons &8s have been
understood within that cless
ever since zetion of the Govern-
ment, perso e without means of
support, th sons steted In the

e« « » F111 4, &+ & —-. nd has slways been

& direct charge on the body politic for
its own preservetion and protectionj and
that as such, in the light of an expense,
stands exactly In the same position as

the preservation of law and order. The
expendliture of money by the state for such
purposes 1s in performance of a governmental
funection or duty, and 1s not controlled by
the constitutlional provision, 1f the purpose
is to supply food and shelter to the poor,
including those who are destitute because
of enforced unemployment, provided only
that the money be not administered through
forbidden channels. The appropriation in
providing for rellef of poor comprehended
those who had been driven into that situa-
tion through enforced unemployment; they
having no means to support themselves.
From thils cause the ranks of the poor had
increased so rapldly as to stagger the
people of our state. The fact that their
numbers sare swollen through unemployment
does not change the established concept of

poor personse. fnah tﬁa;g
not under the Cona ution now a aucﬁax

eople, even though Lt had & governmental
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right to Per?afm, not only an lmportant,

t this time a most pressing, govern-
mental function. To hol t the state
cannot or must not sid its poor would strip
the state of a mcans of self-preservation
and might conceive untold hardships and
difficulties for the future.!

dutg, would be to deny to the state the
but &

"The Supreme Court of the State of Wash-
ington, Rummens v. Evens, 13 Pac. (2d)
26, 1. c. 30, sald:

"!Under our statutes and declsion, there-
fore, it being a positive governmental
function and duty of the country to care
for the poor, the statute emphasized by
appellant does not govern,!

"The court slso sald:

"iUnquestionably, in the stress of these
times, when unemployment is the rule rather
than the exception and has incressed immessur-
ably, in this state and regiocn, within the
lest two years, an emergency exlists under

Sec. 3997-6, supra.'

"The opinion closes with these words:

"tUpon the plainest dictetes of humenity,

such a condition must be relieved immediately
or in meny hundreds of ceses 1t may be too
lote or useless.s + « + Vhile the funds could
be accumulated, as suggested by appellants,
thousands of men, women asnd children might

die or be driven to crime to relieve thelr
necesslties, or to reprisal and disorder.'

W o B W W W N N N N N B R R R N R R

"We, therefore, hold thast the ordinances
suthorizing the issuance of these bonds are
for a'public purpose.' They undertake to
provide relief for pcople of the city of St.
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Louls who are unable to care for themselves,
end to relieve them of their condition, and
it is immsterlial what caused their condition.”
(Underscoring ours)

Protectlon against & foreign enemy 1ls, under these
circumstances, no less & govermmentel function than
protection sgalnat the hardshlips of hunger e&nd unemployment.
The Legislsture unquestionsbly contemplated that local
suthorities would support the national effort for the
common defense because the avowed purpose of the enact-
ment of the statute creating the “t:te Council of Defense
was to coordinete efforts of the "stste and local" suthori-
ties., It doubtless bellieved thet the suthority elready
existed 1n favor of local authorlities to exert efforts
for the common defense.

There appears to have been but one limitation on
the definition of & "public purpose"” if all the elements
above set out are present. The benefits must be derived
by the inhebitants of the governmentecl unit involved. 1In
State ex rel. City of Jefferson v. Smith, 154 S, W, (24)
101, Judge Cenit clearly expressed this rule in the
following language teken from the opinion (l. c. 103):

"In this connectlon we quoted with ap-
proval from 26 R. C. L. 46, as follows:

"'It may % % % be conceded that that is

a publiec purpose from the attalnmment of
which will flow some benefit or convenlence
to the public. In this latter case, how-
ever, Lhe benefit or convenlence must be
direct and immedlete from the purpose,

and not collatersl, remote or conseguen-
tial. It must be & benefit or convenlence
which cach citizen of the community affect-
ed mey lay his own land to in his own
right, and teke into his own use at his
own option, upon the ssme reascnsble

terms and condltlions es any other citizen
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thereof.'! Dysart v. St. Louls, 321 Ho.
514, 11 S. W. 2d 1045, loc. cit. 1047,
62 A Lo Re 762"

It is thorefore the opinion of thls o:ifice that
county courts heve asuthority to expend moneys within
the geographlcal limits of their respective counties
for the purpose of preserving the lives, property and
genersl welfare of the citizens of the county and for
the protection of the property of the counties agalinst
invasion or damage by & common enemy .,

The next qguestion concerns the manner in which
expendltures for defense are to be classified In the
budget and how they are to be disbursed,

Section 10911, heving been amended by the Sixty-
First General Assembly, sppears on page 650 of Laws of
Missouri, 1941, end 1s as follows:

"Clesslfication of proposed expendl=-
tures. == The court shall classify pro-
posed expenditures in the following order:

"Class 1. The County court shall set aside
end apportion a sufficlent sum to care for
insane pauper patlients in state hospltels,
Class 1 shall be the first obligstion against
the county &nd shall have priority of payment
over all other classes.

"Class 2. Next the county court shall set
aslde a sum sufficient to pay the cost of
elections and the cost of holding circuit
court 1n the county where such expense 1is
made chargeable by law esgeinst the county
except where such expense 1s provided for
in some cther classification by this law.
This shall constitute the second obliga-
tion of the county and all proper claims
coming under this class shall have priority
of payment over &all except class 1.
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"In cstimaeting the amount required In
clasas 2 the county court shall set aslde
and a portion in the budget a sum not

less for even years than the sum actually
expended in the last even numbered year
and for odd yeers &n amount not less than
the amount that was actually expended dur-
ing the last preceding odd numbered year.

"Class 3. The county court shall next set
aside and gpportion the amount required, if
any, for the upkeep, repalr or constructlon
of bridges and roads on other than state
highways (and not in any special road dis-
trict). The funds set sslde and apportioned
in this class shall be mede from the antici-
pated revenue to be derived from the levies
made under Sections 8526 and 85627 R. H. Mo.
1939. This shall constitute the third ob-
ligation of the county.

"Class 4. The county court shall next set
asldethe amount required to pay the salaries
of &ll county officers where the same is by
law msde payeble out of the ordinary revenue
of the county, together with the estimated
amount necessary for the conduct of the of-
fices of such officers, including stemps,
stetlonery, blanks and other office supplies
as are guthorized by law. Only supplies for
current office use and of an expendable
neture shall be included in this class. Fur-
niture, office machines and equipment of
whatever kind shell be listed under cless
six.

"Class 5. The county court shall, next set
aslde & fund for the contingent and emergency
expense of the county, the court may transfer
any surplus funds from clesses 1, 2, 3, 4 to
class 5 to be used as contingent and emergency
expense. From this class the county court may
pay contingent and incidental expenses and
expense of paupers not otherwise classified.
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io payment shell be ellowed from the
funds in this class for esny personal
service, (whether sslery, fees, wages

or any other emoluments of eny kind what-
ever) estlimated for 1n preceding: classes.

“GCless 6. After having provided for the
five clusses of expenses heretofore spe-
cified, the county court mey expend any
bslance for any lewful purpose: Frovided,
however, that the county court shall not
ncur any expense under class slx unless
there is esctuslly on hend in cash funds
sufficient to pey all claims provided for
in preceding ¢lessses together with any
expense lncurred under class six: FPEro-
vided, that if there be outstanding war-
rants constituting legal obligstions such
warrants shall first be peid before any
expenditure is suthorized under class 6."

From an exaemination of thls stetute, 1t appears that
expenditures for defense such as contemplated herein,
should be classified under Class O as emergency expense
of the county. We find the following definitions of
"emergency" ln Words and :hrases, Volume 14, 1. c. 307:

"The word 'emergency' is defined in Cent.
Dict. a8 follows: '(2) A sudden or un=
expected happening; an unforeseen occur=-
rence or condition; specifically, a per-
plexing contingency or complication of
circumstances. (3) A sudden or unexpect-
ed occaslion for actlion; exigency; pressing
necessity.'! United Staetes ve Sheridan-
Kirk Contract Co., 149 I, BO9, 8l4.

B S % W W W W A6 S B % S 4 % o ¥ W% W B *
"1imergency' in statute esuthorizing mem-

bers of board of supervisors to meke emer-
gency expenditures 1s unforeseen occurrence
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or combination of clircumstances calling

for immediate action (Code 1930, sec. 6064).
Attala County v, Mississippl Tractor &
Equipment Co., 139 So, 628, 162 liss. 564.

"1umergenclies,' as used in csses permitting
employee tc recover where he has performed
some =ct in en emergency, have been inter-
preted as unforeseen events happening 1ln

end ahout the premises which threaten or
menece life, limb, or destruction of property.
Davis v. North State Veneer Corporation, 156
S. L. 859, 861, 200 K, C. 263,"

Ve cre, of course, unsble to find any direect authority
a8 to the languege to be used in setting up such iltems
in the budget, but it 1s our opinlon that the following
langusge would be sufficient:

"For defense expenditures within the county,
to be dlsbursed under the direction of the
Stete Councll for Defense,."

In passing, we call your attention to the provision
under Class 4, which requires that furniture and office
machines and equipment of all kinds must be listed under
Cless 6, and 1f any such expenditures are contemplated
es a part of the defense effort, they should be listed
under Class 6 and not under (Class 5, as above suggested.
Werrants against funds to the credit of the item for
defense should be drewn in the usual menner by the court
after considerstion of the certificate of the duly authorized
agent of the State Council of Defense properly submitted
to the county court for that purpose.

Respectfully submitted,

:ﬂsi"PrxaV.hD :

ROBERT L. HYDER

Lssistant /ttorney General
ROY WCKITTRLICK VANE C. THURLO

Attorney Genersal Assistant Attorney General
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