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'".:OUNTY CvURTS : M&y expend funds for Nat i ona l Defense . 

.January 15 , 1942 

honorable rorrost Gmith 
' tc..te Judi tor 

\' ,~ 

FILE 
(1 :? 

lJ ) 
Capitol l)uil ding 
Jefferson City , issouri 

J..,ear Lir : 

\,e ore in receipt of rour request for on opinion, 
under date of Janu&ry 1~ , 1942 , as follows : 

"I respectfull y request the official 
opinion of your office on the fol l ow­
ing questions: 

"(1) Do the various county courts in 
tho , tntb ha. ve authority to itlCludo in 
their budgets , for 1942, prospective 
expenditures for ·.ational Defense 
activities to be c£rr1ed out within 
the county under t he direction of tho 
State Council of Defense , organized 
under ~aws of issouri , 1941 , p~ge 669? 

"(2) If tho above question is unsworod 
i n the &.ff i rnla.tive , how otould tho items 
be set up in the oudget , and to whom 
and in what ma~..ner should these funds 
be disbursed by tho county court?" 

Bot h Federal and btate Governments have recogni zed 
the existence of the national emergency ~.ich has arisen· 
wi t n in the post few '11onths .. Tho first recognition by 
the Federal Govern~ont i s found in the procl amation by 
our kr e sidont , under dete of ay 27 , 1941, whi ch is as 
foll ows : 
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"t>roc . no . 2487 . Unlimited hational 
Emergency . 

"Proc. ·o . 2487 , May 27 , 1941 , 6 Fed . 
Reg . 2617 , 55 r t~t . -- is sot out be­
low: 

" WlfL i' .AS on Sopte""lber 8 , 1 939 because 
of the outbreE k of \·rar in Lurope a 
procl amation vas issued decl aring a 
l l 1ni t ed national e·1ergency and direct inc; 
l'rteasuros 'for the purpose of strengt h ­
ening our r'ati onal defense \7i thin the 
limits Of peaceti me authorizations', 

"Y1~RLAS a succession of events makes 
plain that t he objectives of the Axis 
belligerent s in such ~ar ure not con­
fined to those avo~ed at its commence­
ment , but include overthrow throughout 
t he worl d of existing de~ocrz tic order , 
and a worldwide doMination of peopl es 
and economies through the destruction 
of all resistance on l and and sea and 
in the air , 1 .D 

"~1JLr~AS indifference on the part of 
the Uhited Stctes to the incr easing men­
ace would be perilous, and common pru­
dence requi res th6t for t ho security 
of this n t tion and of t uis hemisphere 
VTe shoul d pass fror:t peacetime aut hori­
znt lons of mi litary str ength to such 
a basis a s will enabl e us to cope in­
stantl y and decisively with any att~mpt 
at hostil e encircl ement of this hemis­
phere , or the establishment of any base 
for a :Gression against it , as well as 
to repel the tl~e&t of predator y incur­
sion by foreign agents into our territor y 
and societ y . 

".10\ , TlLiu..FOfw , I , ! R1. KLIN .v . f.OOS..., V ~LT , 
!resident of the vnited ~ Lr te s of ~merica , 
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do proclai~ thct an unli~ited nctlonal 
emergonc., confr onts t his countr., , which 
requi res th& t its .>1ili tary , naval , air 
and ci vilian defens~ s be put on the basis 
or ret..u.lness to ro_Jel any lind al l a cts 
or threats of cel r ession directed toward 
any part of the ' estern He1ni sphere . 

"I call upon all the loyal citizens engae od 
in production for defense to give precedence 
to tho needs of the notion to tho end t lu t 
a system o'f gover nment that makes private 
enterprize possibl e may survive . 

"I call upon all our loya l workmen as 
well aa employer s to norge t heir l e sser 
differences in the larger effort to in­
sure tho survival of t he only kinCl of 
government which recognizes tho ri[;hts 
of l abor or of capital . 

"I cal l upon loyal stute and lo0al loaders 
and official s to coopor:...to with the civi l ian 
defense at...;encl os of the 1Jnlted ~tatos to 
assure our internal security a0 ainst 

. foreign directed subversion and to put 
every cot:mruni ty in order for maximum 
productive effort and minimum of waste 
and unneces sary fri ctions . 

"I call upon all l oya l citizens to pl ace 
t ho na tion ' s needs first in mind and in 
action to the end that we may mobili ze 
and huve ready for inotant defensive us~ 
all of the physical powers , all of the 
moral strength and all of tho 11aterial 
resources of this nation . " 

The issouri ~tste Legislature , in recognition of 
U ... is l.llllimi ted stt. to of e""'tergency , passed I-.ous o bill No . 
540 creating a :tate Council of l.Je enso , f ound in Laws of 
•isaouri , 1 941, rt pcgo 669 , ~ s follows : 
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"Section 1. Cit~tion of the ct . -­
This ~ct may l e cited as t he ' ~tate 
Council of Defense Act .' 

" bection 2 . Defense Councll may be 
created -- by Vihom . -- The Governor 
is hereby authorized and Ol'lpowored in 
tijne of emer gency or public need i n 
the Nation or the [ tute to cre&te by 
proclamation a [ tave Council of Defense 
hereinafter desig1~ted as the ' Council ', 
for the general purpose of assisting 
in the coordi nation of the State and 
local activities related to ational 
and ~ ta~e defense . henever he deems 
i t expedient , the Governor ~ay , by pro­
c l amation, dissol ve or euspend such 
Council or reestablish it after any 
such d issolution or suspension. 

" t.ect~on 3 . embership of Council -­
by ~hom appoinLed, qualific~tions . -­
(a) The Council shall cone1st of not 
l oss than fifteen ~c~bers appointed by 
and holding office during tho pl easure 
of the Gover noro The Governor shall 
s erve as chairman of the Council. He 
shall design&to one of tho members of 
the Council as vice- chairman. Appoint­
ment of members she l l oe made without 
r eference to political uffiliatlon and 
\fi th reference to tl .. eir spocial knowl edge 
of industr y , agriculture , consumer pro­
tection, labor , oduc~tion, heal th, welfare , 
or other subjects relating to 'ht. tional 
or ~tate defense . 

"Section 4 . unert;ency . -- Because of 
existine world coP~itions and the neces­
sity for the compl e te coordination of 
all state and local activities in con­
nect ion with nLt ~onal defense , it is 
hereby decl ared th~ t an e1ergency exists 



lion . Forrest Snith - 5- January 1 6 , 1942 

within the meaning of the Constitution, 
therefore, this Act shall be in full force 
and effect from and after its passage and 
approval." 

.artlcul&r attention is directed to the purpose of 
the ~tate Council of Def~nGe , a s declared in Section 2 , 
supra . Pursuant to tho existing s ~ute of emergency , tho 
Governor of the Stute , Forrest~ . Donne 1, :as organized 
by procla.~ation a : t a t e Council of .Jofense "for the 0eneral 
purpose of nssisting in the coordination of the state and 
local activities related to national and state defense . " 

Under tho first question presented, it is necessary 
to consider '>thcther tho county court of any county Hi thin 
t he state cay lawfull y exvend money for defense purposes 
since such ite 1s shoul d ~ot bo included in the budcet 
unless expe nditure is l awful. 

Broad powers are vested in the respective county 
courts of the state by Section 36 , Ar t icl e VI , of the 
tissouri Consti t u t ion, wnich provides : 

"In each count y thoro shall be a county 
court, w.hi ch shall be a court of record, 
and shall have jurisdiction to transact 
all county and such other business as 
may be pres cribed by l aw . The court 
shall consist of one or more judges , not 
exceeding three , o~ whom the probate 
judge rnay be one , a s may be provided by 
l a\Y . " 

The trend of the declsions of our Supre~o Court 
ha ... favored the .enl c.rgoment of the .. oners of tho county 
court , which wore , in so~e of the older cases , restr icted 
to authority found in thv s t atutes wl ich wero strict l y 
construed . In Fint'l1art v . Howell County , 1 53 G. \ . • {2d ) 
301, ~1ich invol ven the gr~nt of moneys for stonoerapher 
h i re to a pr osecuting att orney where t here was no author ity 
for such expenditures in the stLtute , we find the following 
(1 . c . 383} : 
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"Jur Constitution~ Prt . 6 ~ r ec . 36 , 
'o . Lt . tnn., provides: ' In oach county 

t ho'·e shall be o. county court ~ which 
shall be a court of record ~ and shal l 
have jurisdiction to transact al l county 
and such other business as may be pre­
scribed by l aw.• In ~ tate ex r el. v . 
HcBlroy ~ 309 Mo . 595, E308 ( I I) , 274 a . \ . 
749 , 751 (1 ) , we construed said provision 
to aut horize county court s to transact 
all county buuincss and such other busi­
ness ~s may be added to their jurisdict ion 
by l aw . " 

Lctcr i n the opinion~ the court ~ ln co~~entin~ on 
the fact that t he st£ t utea provided for stenogr aphers 
f or prosecuting attorney s in certain counti£s , while 
t here w~s a COMpl ete &bsence of such 6t&tutes in other 
instances , f urther sai d (1 . c . 383) : 

"Such enact nents , in view of t he const itu­
t'I'Oriiil c rant to county-c'Ourts;-3hould be 
constr ued ~ r elieviRA the county courts 
!n ~ specified co~unities ~ aeter~in­
~ ~ necessity therefor and , by way of 
a negat i ve pregnant , as recognizing the 
r ight of county courts to provide sten­
ographic s e r vices to prosecutine at t orneys 
in othor counties when and if ind ispensabl e 
to tho transaction of tho business of t he 
county , and not as f evoring the ci tizens 
of the larger co·nmuni t i e s to t he abso-
lute exclusion of t he citizens ot the 
smaller communities in the prosecuting 
attorney 's protection of t he interests 
of the state , t he county and the public . " 
(Underscoring ours) · 

Briefly stated , under this.decision the county 
court ha s full power in connecti on with tho expenditure 
of county moneys except as limited by the Constitution 
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or statutes . This position is supported by tho follov1ing 
cuotr- tion fro.., 15 C. J ., ~ action 288 . 

"In tht:J absonco of s tc tutory •. revisions 
on tho subject , there would see~ to be 
no doubt t hut county boards as t he fiscal 
a&ents of their counties ma~ a irect the 
disposition of the county revenues , and 
whe~e the por.or and the duty to deterMine 
heft the revenues shell be expended ia 
expr or,sly i mposed by l l..YI on tho county 
board , the courts will not interfere 
with its discretion , in the absence of 
proof of fraud or gross ~buso of powor , 
the power of tho board to expend f unds 
not beir~ cor~ined strictly to c l aims 
en~~ernted in the s t a tutes . " 

The Constitution limits expenditures of monoys 
coll , cted bJ taxation. ~octlon 3, ~ticle X atLtes in 
part : 

"Taxes f or ~ublic pur pose s only -- must 
be uni form . -- Taxes ~eJ be levied and 
colle cted for public purposes only . .:· ::· 
* ;.. II 

taction 44 , nrticlo IV , of t he ~onstitution prohibits 
the gr anting of credit or public ;1oneys to private indivi­
dual s , a ssociations or corporat ions . 

That expendi tures of •noney for t he preservation of 
the lives and proportj of t he citizens of any county f r om 
attack or invasion b ~ a co~on enemy would be for a "public 
purpose" seems too obvious to require authority . Furt her­
more , we find that the co~ty court is specifically charged 
with the duty of preserving all buildings and property of 
the county froM waste or do.mage . Section 13730, Revised 
Stat utes of ; i ssouri , 1939 , is in part as follows: 
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"Tho county court of eRch county shall 
lu:ve poHer , !'rom timo t o ti:te , to a l ter , 
repair or build any county buildings 
\:· -:; ~:- ; and they shall , moreover , tnke 
such 11easure s a s shall be necessary to 
preserve all build i ngs and property of 
t heir county f r o.:-t vtn ste or damage . " 

On other occasions our courts have broadl y inter preted 
const:tutioncl provisi ons and stctute s to cover situations 
b r cu(7.t about by conditions which did not oxls t nhon such 
con sti t u.tional provisions or s tatutos wore cro c..ted . In 
Dysart v . City of St . Louis , et al ., 11 .. . \ . (2d) 1045 , 
the facts disclose that tho city was in t he proces s of 
building a nunicipnl nirport , end an e l ection uas hol d 
authorizing the issu&nce of bonds to pa! for the constr uction 
of the airport . An injunction suit was broULht to prtvent 
the issuance of tho bonds , it bolng a llesed thot the money 
woul d not b(; spent f or a l)ublic purpose and that t he char ter 
of the Cit~ of St . Louis did not authorize the constr uct ion 
of an airport . The court , in overruling t hese contentions , 
stated (1 . c . lO{B, 1049) : 

" ' The question o! whether the acquis i ­
tion and control of a .r.tuni cipal air port 
is c public purpose within the purview 
of tho cons titutional principl e hereto­
fore adverted to is obviously a ne~ ono . 
The courts which hc.ve had occasion t o 
consider it have , however , answered in 
the affirmative . City of ~.ichita v . 
Cl app , supra; ~tLte ex r e l . City of 
Lincoln v . J ohnson, LStnte Audito~ (aeb . 
1920 ) 220 1 . W. 273 iJ !:t a tc ex rel . Hll e 
v . Cit~ of Clevelcnn et a l . (Ol io Ct . 
App . 1927 ) 160 ~· • 1,:; : 241; &nd no court 
of l nst resort , so f ar as we are advised , 
has ever held th.) contrar~ • Uot only 
that , but t he gover nmental nature of 
the function lnvolved is Given t ccit 
recognition in n~~crous recent s tc..tu­
tor y ent ctqents , both state a.nci federal ; 
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Laws of Georgia 1927 , p . 779 ; R. ~ . 
Kansas 1923 , 3--110 ; ~uolic Acts Conn . 
1925, ch . 249 ; L&ws of ~ass . 1922 , ch . 
534 , sec . 57 ; ~nwa of ·ont \ 1927 , ch . 
20 ; General Code of Jhio , par . l D, 
sec . 3677 ; Pa . J ct . o . 328 of 1925 
(Pa . Lt . tupp . 1928 , sees . 460C--l to 
4GOC--3) ; Act 254 of the 69th Congress 
(the redera l f ir t ct (49 USCA , s ection 
171 et seq . ) ) e have no doubt as to 
the soundness of the view whi ch obtains .' 

" ' The point is suggested, but not pressed, 
that the power to establish and maintain 
an a irport is not within t hose granted 
the City of ~t . Louis by its chart.er . 
\.hile there ls no spec .. fic reference to 
an airport in t he chc..rter , there can u e 
no doubt but t hut the power in question 
is expressl~ conferred by the broad all­
co1prehensive lo.ngusge e~ployed in tho 
e runtins of ower s , when construed con­
formabl y to tho rule of constr uct ion 
which the churtor itse lf provides . s t . 
Louis Ch arter , art . I , sec . 1 , paragraphs 
8 , 15 , 32 , 33 and 35; art . I , sec . 2 . 
~ee also , St . Louis v . Baskowitz , 273 
Mo . 543 , 201 t. . '. • 870; Halbrucg~er v . 
Citj of !: t . Louis , 302 ·o . 573 , 262 t . ~ . 
379 . ' 11 

In another instance , our ~u jre~e Cour t has , by 
judicial interpretation ex Janded the powt.~ rs of local 
aut horities . In Jennings v . Cit: of v t . ~ouis , 332 :o . 
173 , 58 S . • ( 2d} 979 , an injunction suit w~s brought 
t o prevent tho selling and delivering of bonds to care 
for paupers , ch ila ren o.nd the sick, aged and insane . 
The languh~e used by the court in holding the issuance 
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of said bonds a proper governmental function is so 
nearly opplico.bl e to the case at hand that T7e quote 
fro:n tho opinion o t length ( 1 . c . .o . 1''/9 , 1 &0, 1 81) : 

"The Suprc 10 Court of .. onnsylvE.nia dir ect­
l y p&ssed on this question in tho recent 
c&se of co1r~~ A&lth v . ~iverieht , 1 61 
Atl . 697 , l , 

n ' .. e cgain J the support of the 
poor -- m~aJ persons as have been 
understood within that class 
ever since ZLtion of the Govern-
~ent , perso c ~ithout means of 
sUL>port , th sons stcted in the 
••• ! ill ••• _ nd has alvays been 
a direct charge on tho body politic for 
its own presorvction and protection; and 
that aa such, in tho lir)lt of an expense , 
stands exactly in the srune position as 
the preservation of law and order . The 
ex1,end1 ture of money by the state for such 
purposes is in performance of n governmental 
function or duty , and is not controlled by 
the constitutional provision, if the purpose 
is to supply food and shelter to the poor , 
including those who are destitute because 
of enforced unemployment , provided only 
th&t the money be not administered throuzh 
forbidden channels . The appropriation in 
providing for r elief of poor co~prehended 
t hose who ho.d been arivon into that situa­
tion throu~ enforced unempl oyment ; they 
havinc no means to support themselves . 
Fro~ t1i s cause the ranks of tho poor had 
increased so rapidly as to stagger the 
peopl e of our state . The fact th&t their 
numbers are swoll en through une~ployment 
does not change the established concept of 
,tJOor persons . l2 ll,Qld .that. .the. ftnte ~ 
not under the Constitution now a d such 
people , even thour,h it ~ a c;overnmental 
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~~ Vlould ~ 1.2, deny to ~ state ~ 
riGht to perf orm, EQ! only ~ i mportant , 
~ ~ ~ t~e ~ ~ presslnfl, gover n­
mental function . To hol d that the sta t e 
cannot or must not aid 1 ts poor v:ould str ip 
the state of a means of sel f - preservat i on 
and ~icht conceive untol d har dsh i ps and 
diffi culti es for the fut ure .' 

"The Supreme Court of the Stltte of .~ash­
ine ton, Rlli~ens v . ~vans , 13 lac . (2d) 
26 , 1 . c . 30 , said : 

"'Under our statu tes and decision, there ­
fore , it being a positive gover nmental 
funct l on and duty of the countr y to care 
for the poor , the statute e::tphasized by 
appellant doo s not gover n.' 

"The court also said: 

"'Unquestionably , in the stres s of these 
ti~e s , m1en une,plo~ment is the r ul e r a t her 
than the except l on and has i ncreased i measur­
ably , in this s tate and regicn , within the 
l est two ~oars , an emergency exists under 
Soc . 3997• 6 , supra.' 

"The opinion cl oseo with these words : 

" ' Upon tho p l ainest dictates of humanity , 
such a condition oust be relieved immedi ately 
or in many hundreds of cases it may be too 
l o. te or us eless . • • • \,b ile the funds could 
be accumulated, as suggest ed by appellants; 
thousands of men, women and children mi ght 
d i e or be dr i ven to crime t o reli eve their 
necessit i es , or to repr isal and disorder .' 

* * * * * * * * ~ * * * * * * * * * * * * * 
"~ 'e • therefore ; hold that the ordinances 
authorizing the i nsuance of these bonds are 
for a ' publi c purpose . • They under take to 
provide relief f or peopl e of the ci t y of 5t . 
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Louis who are unaule t o care for themselves , 
and to relieve them of their conditi on, and 
it is bunaterinl what caused their aoncli tion. " 
(UnderscorinG ours ) 

Protection n~ainst a f oreign ene~y is , under these 
circumstances, no l ess a .._ ovcrn'"lontal func t ion than 
..,;rotection o.ca' n~t t he lu::rdships of hun&er' tnd Wlempl oJ mont. 
The ~ecislaturo unquest~on~bl~ contompl lted that local 
autr ori tics wot. l cl support the national effort for the 
common defense because t he avo·ed purpose of the enact­
ment of the stat ute erecting t he ~ t E te Council of vcfense 
was to coordinate efforts of t ho "str:te a.1d local" authori­
ti e s . It doubtless believed tb~t t ho a~thority al ready 
existed tn favor of local c.u.tL.or ities to exert efforts 
for tho connnon dcfortso . 

There appenrs to have been blt one ll~itation on 
the definition of n "public purpose" it all the e l ements 
above set out sre present . Tho benefits ,ust be dcr l ved 
by the inhabitaLts of the govern tent - 1 uni t i n\ ol ved . In 
r t ate ex rel . Cit7 of J effer ocn v . ~'ith, 15t L. \ . • (2d) 
101 , Judco Gan t cle~rly expressed this r ule in tho 
following lanw~ ce t aken f r om the opi~on {1 . c . 103j : 

"In thi s connection \"!O quo cod with ap­
proval fro~ 2ti • ~ . ~ . 46 , ~s follows : 

rr ' It ma.~ ~· ·:~o * be conceded t hl..t that is 
a public purpor-e from the attal nment of 
whlch will f low some benefit or convenience 
t o t ho !Juolic . In t.1is l atter cnso , how­
ever, l.ho benefi t or convenience must be 
direct and ln~edlate fro, the purpose , 
ru1d not collc~ercl , utote or con~equen­
tial . It ~ust oe o benefit or .convenience 
whi ch .ach ci tizon of tnc co-.mu.."l1 ty a1 foct­
ed mDY lay h i s or.n l and to in his own 
ri3}1t , rJl<i tdce into h is 0m1 i.lse at his 
own option, upon tho S C"lO rev.sun&bl e 
terms and conditions as any other citizen 
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thereof .' Dysart v . ~t . Louis , 321 l o . 
514 , 11 ~ . ~ . 2d 1045, l oc . cit . 104? , 
62 i1 • ....J • R • 7 62 ' II 

It is tl~cJ1•eforo tho opinion of thls o ... ficc that 
county court s 'h.a.vtt auttlorlty t o expend moneys within 
the geographical limit s of t heir res ... )Qcti ve count i es 
for tho purpo~e of prose rvlne the lives , property and 
teneral \7elfare of the citizens of t he county &nd for 
t h o protection of the proportj of th(; countie s &gc.inst 
invasion or dai~~e by o co ~on ene1y . 

'l.'he next.. l1uestion c oncerns tho •flanner in Vlhich 
ex..;>onditur es for defense arc to be classified in the 
budget and how t hey are to oo disbursed . 

&ection 10911 , havin~ been amended by the Sixty­
Fi rst General Asse~bly , appJars on pav e 650 of Laws of 
;assouri , 1 941 , E.:nd is as f oll ows : 

"Cl Bsslficc..tion of proposed expendi­
ttUos . -- The court shall c l assif j pro­
posed expenditur e s in th~ foll owing or aer : 

"Class 1 . The County court shall set aside 
and appor t ion a suf ficient sum to care for 
insane pauper pati ents in state Lospitals . 
Cl ass l shall b e the fir J t obli3~t ion a~o.inst 
the count y c..nd shall have prior i ty of payment 
over all other classes . 

ncl as s 2 . Ne .t the county court shall set 
aside a sum sufficient to pay the coat of 
e l ections and tho cost of hol ding circuit 
court in tho countJ where su ch expense is 
made chargeabl e by l aw ogainst the county 
except where such expense is provi ded for 
in some ~rer c l assification by this l aw . 
Thi s shall constitute thd second obl i ga ­
tion of the county and all proper cl aims 
C0111in[, under this cla ss sha l l h s ve priority 
of payment ovor all except cl ass 1. 
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"In usti.aating the amount required i n 
class 2 tho county court slu:il l set aside 
and n portion ln the budget a num not 
l es3 for even years than the sum actually 
expended in the l nst even numbered year 
and for odd yeP.rs an aMount not less than 
t he omount thnt YTns actuall y exper..ded dur­
ing the l ast preceding odd numbered year . 

"Class 3 . The county court shall ne.xt set 
aside and .apportion the amount r equired, if 
any , for the upkeep , repair or constr uction 
of bricges end roads on other than state 
hif)l\lays (and not ln any s .t>ecial road dis­
trict} . The funds set ~ side and apportioned 
in this class shall be m&de from the antici­
i>a~.od 1•evenue to be derived from the levies 
nnde under • oct ions 8526 and U527 r . ' . l'o . 
1939 . This sh nll con~tit"to the t ird ol ­
li~ation of the county . 

" Cl a3 S 4 . rho county court shall next set 
asidetho amount required to pay tho salaries 
of t..l l county officers •,here t .. e same is by 
l~w m&ae payrble out of t he orainary revenue 
of the county , to0e ther with t he estim&ted 
amount necessary for t he conduct of the of­
fices of suet! officers, including stamps, 
stttionery , b lanks and other office supplies 
as a~ e aut4or1zed by l aw . Only supplies for 
current office use and of an expendabl e 
ncturo shall be included in this class . fur­
niture, office r:tac:t.ines and equi pment of 
wh"" tover kind shell be li sted UEd~r cJ• ss 
six. 

"Cla:, s 5 . The county court shall.next set 
aside ~ f und for th ~ contingent and emergency 
expense of the county , the court 1ay transfer 
any surplus funds fron cl~sses 1 , 2 , 3 , 4 to 
class 5 to be used as contin ent and e nergency 
ex~onse . Fr om this class t he county court may 
pay contingent ~nd incidental expenses and 
expenso of paupers not otherwise classified . 
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Uo payment shall be e.l l owed from the 
funds in this cla~ s for any personal 
service , (whether salar y , fees , \mc;es 
or a.r:.y otL.er emolu."tents of eny kind \'that ­
ever ) ostinated for in pr ecedln • classes . 

"Cl ass 6 . After h~vine provided for the 
five cl t s ses of expenses her etofor e spe­
cified, the county court may expend any 
ba l ance for any l nwf~l purpose : r r ovided, 
however , that the county court shall not 
incur any expense under class six unless 
there is a ctual l y on hand in cash runds 
sufficient to pa~ a l l clabns provided for 
i n preceding classes together with any 
expense i ncurred under class six: Pro­
vided , that i t there be outstanding-wir­
rants constitut i nB legal ob l i gat ions such 
warrants shal l first be paid befor e any 
expenditure ls authori zed under cla ss 6 . 11 

From an examination of t h is sta tute , it appears t hat 
expenditures for defense ouch as contempl ated herein, 
should be cla ssified under Cl ass 5 as emergency expense 
of t he county " \.e find the fol l owing defini t1ons of 
"emergency" in 1 ord s and hrases ; Vol ume 14, l • c . 307 : 

"The wor d ' emergency ' is defined in Cent . 
Diet . ~s f oll mvs : ' (2 } A sudden or un­
expected havpening; an unforeseen occur­
rence or condition; s pe cifically , a per~ 
pl exing cont ~ngenc or complication of 
clrcums ~anco s . (3) A sudden or unexpect ­
ed occasion for action; exigency ; press ing 
necessl t y . ' Un i ted ... tates v • Sheridan­
Ki rk contract co ., 149 r . 809 , 814 . 

" ' l:.mer13ency ' i n st c.tute authorizing mem­
ber~ of board of supervi s ors to make emer­
e ency expenditures is unforeseen occurrence 
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or combinat i on of cir cums tances call ing 
for i mmediate action (Code 1 930, sec . 60 64} . 
Attal a County v. Mississippi Tr actor & 
Lquipment Co ., 1 39 f o . 628 , 162 1iss . 564 . 

u ' Ltnerc;encle s ,' as u sed in 'ca ses permitting 
employee t o r ecover where he has performed 
some £. Ct in an emergency , h ave been inter­
pre t ed as unfore seen events happening i n 
and about t he premi ses which t hr eaten or 
menace lif e , limb , or· destruction of property . 
Davis v . liorth ~ t ate Veneer Corporation , 1 56 
s • : • 859 ' 861' 200 l: • c • 263. It 

·,.e r re ., of course , uns.bl e t o find any di rect authority 
s s t o t he l anguuge to be used i n setting up such items 
i n t he budget , but it is our opi nion that t he follouing 
l anguage ·would be sufficient: 

"For defense expenditures wi thin the county ., 
t o be d isbursed u nder the dire ct ion of t he 
3tate Council f or Defense~" 

In passing, we call your attention t o the provision 
under Cl ass 4 , which requ i r es t hat f urniture and office 
machines and equipment of all kinds must be listed under 
Cl ass 6 , and if any such expenditures ar e con templ a ted 
as a part of t he defense effort, t hey should be listed 
under Cl a ss 6 and not under Cl ass 5 , as above sugge sted,. 
~arrants aga i nst funds to t he credit of t he i t em for 
defense should be drawn in t he u sual manner by the court 
after consideration of the certifica te of the dul y authorized 
agent of the State Council of Defense properly submitted 
to the county court for tha t purpose. 

Al'PJWVLD : 

ROY ~cKITTRI CK 
Attorney Genera l 

nr TT ... 'tT,._. 

RespectfUlly submitted, 

ROB.-..RT L . HYDER 
Assi s tant ttor ney Genera l 

VAN.i:. C. THURLO 
Assis tant Attorney General 


