
PENAL INSTITUTIONS : 

MISSOURI TRAINING SCHOOL : 

Sentence to said School runs consecu­
tively to sentence to county jail . In­
mates of school may be produced for 
trial , in response to writ of habeas 
corpus ad prosequendum. 

July 10, 1942 

FILED 

Jw. Goorge A. Riley 
Sup~!'1.ntendent . 
Uissouri ~raininc School for Boys 
Boonville, Missouri 

Dear Sir : 

75 

This is in reply t o your r equest for our opi n i on 
by your recent letter, which is , in part , in the follow­
i ng terms : 

"I '"ould liko to obt ain an opinion from 
your office concor nln3 tho followinG 
case . 

11Sa:.1Uel Davis 0029- I , oorn l.Jece~bor 24 , 
1928 , was sentenced Juno 16 , 1937 i~ 
the juvenile Court of Jt . Louis 0ity to 
a torm of three years for del in(luency, 
beinc admitted June 25 , 19~7 . ~1e boy 
has escaped eleven tiaes tron this In­
sti t ution . GrnntinG hin credit for tino 
spent in jail a.fter beln", apprehended 
f'ro1n his last escape , he still h 'ls sono 
tine re.~..mininr; on his orif?.nal sentence . 
On January 2 , 1042, Sa1uol Davis 0029- I 
escaped f'ro"l t lrl. s I.*sti tution and WQ9 
apprehended under the Ke"lper Hllitary 
School Football ~tadiUI'l by officers of 
the school . ..e \"Jas returned to t·~c In­
stitution and released to the cooper 
County authorities _or J?rosecution. He vas 
tried in the Ci rcuit Court and gi ve a 
six-nonths jail sent ence , charged wi t h 
trespassing . ~is jail sentence will ter-
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rninato June 30, 1942. 

11 'l"he Co'Wlty Of.ficlals will notify c.e 
when his ter..J :.n jail has been com­
pleted, and we plan to brin.:; hin bnek 
to the Institution hera to co1:tplcte 
his sentence . I would liko to have 
the following points clarified. " 

Your fir~t , second and sixth questiorn may be 
answered tocethcr . ~~ey are: 

"(l) vo s the Institution here have 
o:n..y c:::..a:;-s on this boy, ~hatsoever? 

2) I~ it is our duty or prlvile~e 
retu._T'!l hi:. here , ia it perrds~ible 

to allo\'1 hi.. "1 crodi t o '1.'· his son t~nco here 
.for tl.~.o ntn1oor of days served in jail? 

"(6) Should the Institution hero , i n the 
case of a."'l escaped boy \T.,lo viola tes the 
law, is apprehended ona t a'{on i nto cus- · 
to~J by county officlnlc , tried ~n eourt , 
a1d ~1ven a sentence in so"':lo otllor lnati­
tutlon rosultin'"' in tho lncarcor ntio.1 of 
... uch boy for a l onc;or period of time t J.1an 
tho rc.1ainder of his sentence here , d1 schnrge 
t'.1.o boy !'rol!l lrls sentence !1ero? 11 

Your l. .. stitutio~ docs , in a sense , have a claim on 
Davis , because lia sentence to your instl. tution has not b~en 
.fully served. lha.t sentence ca .. n.o t run concurr ently uith 
the other selltence to i . prison!tcnt ·u tho county jail . It 
is true , us ruled ln ~t te ·ox rol . l'c.i.nin gor v . Breuer , 264 
s . ·, .. l , 1 . c. 2 , 306 ::o . 406 , thut : 

11 ·:~ -;, -e: The law thon, ao ... l O't7 , ms settled 
beyond dispute that in t :1e absence of a 
nto.tuto to the contrary~ sentences were 
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not cumulati ve, even where they mi£ht 
be made so , unl ecs the sentencing court 
expre~sly ~ace them so by directing that 
the subsequent one shoul d eot".:tence ~t o. 
future time determined or deter·ilinable 
\7i th certo.inty. ·:} ;no ·:.- ·:::- .. :; ~' .;:. ·:!· -:: ·~ ." 

:e . 

This rule of decision uas pvinted out in our opinion 
addressed to you, dated July ~ . 1942. It applies, absent 
the arJv:!.~.cation of a statutory provision to the contr ary. 
The statutes constituting exceptions t o this rule , mentioned 
i n our said opinion, do not spply to t his case for the reasons 
there stt.ted. 

Sentences by diff'e.rent · courts of' tho samo stu.te to 
the same place of i:'1p:>isur..:.1ont generally run concurrently , 
subj ect to t he exceptions already stated. 15 Ameri can 
Jurisprudence , P • 126 , Sections 4?0, 471 . 

However , the above 1:1entioned rule of conourrent sen­
tences has been a.pplifJd oy the 3U9rCl:le Court of r:issouri , 
and ot her courts , only to sentences to Loprisonrnent in 
the sane institution. In our opinion it does net apply w~ere 
t he sentences are to L 1prisonnent in different places . A 
l ar3e number o~ authorities aro su~mrized to this c£f'ect 
i n 15 Aoeriean Jurisprudence , p . 1 23 , section 465: 

I 

11 In those states where ctu1.ulative sen­
tenees are pern11ssi ble and the subject 
is no t controlled by statute , if the ac­
cused is co~victed o~ norc than one of­
fense u.."lder norc than one count , sentences 
of irnprison~cnt i~posed under the di~fer­
cnt counts or for di~ferent offenses , if 
by tho same court , will bQ construed as 
runnin3 concurrently, and the accused ~ill 
be discharged at the c.x:_)iro.tion of t:':le long­
est to~~, unless tho sentences cx)ressly 
state ot!lorwise or unless for other reasons 
( as that the i:::tprlson.'lont J.s in ail'ferent !racesr-i t clearl y appears - that the court 
n t ondcd that the sentences should run con-
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secutively, and not co~cur~ently . 
~~ -~~ -:.- -::- -:.. (Underscorins ours ) 

July 10 , 1942 

ImprisJ~ ont in tho Cooper uounty jail could not 
satisry tho sentence to imprisonment in t~o Trainine 
Sehools for J3oJs • In ":x parte Ln.""lar, 24 A. L . 11 . 064 , 
1 . c . 880, ::::!74 Fed. 160 , t:1" uention uas \7hethor o. 
sontLnce by ono foderc.l conrt to i •·:p r lsonmont in a federal 
penitentiary, ran concurrently with a sentence by a federal 
court t o i nprisonrncnt in the i crcer county, :-rew Jersey, jo.il • 
. ~t 1 . c . 830 of 24 ~~ . :::.. . !! . the coart said: 

"Servitude .i..n the United States peni ­
tentiary at .. tlantn did not an:Jwer 
tho rcc:uircnont to serve one yco.r in 
. ercer County jail in };ow Jersey . 'l'ho 
petitioner c vuld uot serve the tel~~ 
fi::"..ed for ! ercer county jail until 
after ile f.inis.lod r..is term at ~tlanto. , 
Georeia. ·:;. -: · -:. -::· ·:1- ~ .. ·:r -::· ·:: ~:· . n 

Si.rlilarly, ln United Lt-..tes v . H0!11Us , (COA, 6t h) 1 2 Fed . 
(2d} 230 , 1 . c . 240 , the court said: 

"In t 'rls ca.so the some ju<fu~ inposod 
t:~e t.;o sci.~.tencc:: . T:1li occond mc.de no 
reference to the i'i rst . it is :not to be 
suplJosed, :!.ow ever , froo. tll_ t circumstance, 
th t he intended it to be served concurrent-
ly ~ . .:.th t:~o fir:Jt , out rather , lmmTl.nr; 
th t 1 t could not be oervod in the peni -
tcmtl 'Lr'Y, th ,.,.t ho intended tho. t EktC 1 should 
bo served at tho p l nco desisno.tLd and did 
not C.J.1sider it; necosstJ>y t o say t'1at tho 
jail sonvence ::;hould be sorvoa sop.....ratoly 
1'ro.:t tho ,?Oni tentiury s _ntcncc . -~ ·: -:: -::· -::-
... . · .. - ·. ·.. In t hio ca..oo the dli'fercncc in 
"~1c sentences nocessi ta.tod. separate service­
one was £or a felony , tho other , a rnisdellcanor . 
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r:ei thcr was ordered to bo cerved at 
the place dcsi:::;nated in the jud:::;.~ont 
for the service of' t!1o other; t..""le 
ap_:)elloc could not have 1:>oc::1 sentenced 
to the peni tcntia.ry .for the misdemeanor . 
Fror.t tlli.o hypothesis alone there is a 
clear intent of separate service. " 

Other decisions to tho sane t:;oneral effect as t :1ose 
ci iled above B.l"e: LX parte Sichofsh."'Y (Cal . ) , 257 Pac . 439 • 
53 A. L . n. 615 ; Zorbst v . UcPiko , CCA, 97 Fed. (2d) 253; 
Ex parte ll.ubert , D. c. , 51 Fed. (2d) 136. 

Inamnuch as those two sentences could not be served 
at the same tine, tho ~upcrlntendent of ~1c Training School 
has no lcs .... l aut.,.ori ty to allow .Javis crcdi t on the sentence 
to hl1at institution for time s erved in tho qoopor county jail . 

I 

Your sixth ~-.1uestion is ons,~crcd by the forcsoing . 
The fact t:1.~t ru1 .Lnmate o.f the Trainin~"" Schoo1'. ertCtl?es , is 
convicted of an of'.fense und imprisoned in so ... 1c other insti­
tution, is no ~ound for dischargin3 ~ from l~ s sentence 
t o the TraiLAln~ ~chool . That sentence is still ln e.ffoct . 

Your t hird und .fourth ,~uestlon.:; are: 

"(3) Does tho lnstitut:!.on h ere J.1.0ld the 
authorl ty to release this boy f'ro:n hi :::­
sentence n~re? If so , what steps should 
be t!L..:cn in gra:.tinr; t~lis release? 

11 {4) Does tho Institution here have on 
option of r eturning the boy for the 
conpletion of his s cn• cnco or of releas­
ing hi •.. outri!:)lt?11 

The Superintendent of' the T ain.~..ng School has no 
authority to rel ease Davis , and has no option with re.ference 
to r equiring him to serve his sentence . Said Superintendent 
has the duty to ~aintain custody over inmates for ~ l awful 
durati n of their sentences , and :q.ns no power to issue parol es . 
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Such power ia vested in tho Board or Probation and Parole . 
no stated in our opinion to ,you r dated.Ju~y~~ ~942 . Of co~se , 
tho Governor has const: tutlonal t:t.lt~ ... or i ty to issue l)araons 
and paroles . Con.stitutton of' ~l..,souri , Article V, Section G; 
46 c. J . p . 1182, section 3; ..:> t :::.te v . Ashor ( ro . Sup . ) , 
246 S . D. 911, Dl3. 

Your fi.ft:1 c.ues cion ::.s : 

"In auci. c-ases as the or.u si~1.ted a:,ovo , 
13 it ~~oper for the Institution to turn 
over ·to county authori tics , boys 1o11Lo ho.vo 
co ~ 11 ttod un ofj en9e w:1llc on escape U.."l.d 

1o:ho have boo::~ returned to our Inst.: t,.~.ti..Jn? 
If zo , w11o.t t ~o of order or ~it , lf any, 
is required~" 

.hero im'l~ l;c~ of !;he 'i'!"~Lnin,:: 3C./lool a:>c sou:;ht by 
publ ic aut~o1~1 ~.~il s .f'oz· prosecution, lt i.J _)rOJ.J-..1~ to surrender 
custody onl:, .~.or the .>: .• rpo~e o'!: tr: ..1 , 1 :l.t t _:o s!.oul<l be 
dor.o only .:in 1·es~>onse to c uri t o1· ha'bed·;; corpt:s o.d pro­
scquond'l.m, .:.s~ucd by ei thcr u -~ircui t co urt , a court of' 
co:·-1.on 9 lea , 0:10 o~ tho Courts of Appe~l , or by tho 
Supreme Court of Lis so .lri . In Jtato ox rel . D.ill.~.ngs v . 
RudolPl; (l•o . du ... ) . ) , 17 ·-> • \, . (2d) 932, 1 . c . G33 , 934 , 
t ho court said 1,f a.:t anuloeo:a.s 3ituo.tlon: 

"On ~h~.t q_u-...3 tion t .~.o \.i cr.sos n ... ::-e , in 
ef'f'ect , over~1lled il . ..>t .. "'"" ex rel • . le.i:n-
1nr;cr v • .urcuer # ~04 . o . ~01 , ..,C1 ...; • ' _ .• 
1 . In tlL.; case uc :1clcl t:1 L a circ..d. t 
court had juri Uic..,ion to trJ a defu ·rent 
:'or !'clony u:!'ccr .10 "mel ..._,"'en se:.tenced 
to ..,_lQ peni c ..... .~.ti !.ry . Such is t~c ...mi ver­
....,al. rule . ·,. .. :' ·,. ·: . ·~. ..;:· -:!- -:} ·::- ·:: ·::- ~: .. ~:·· ~ ; -:; 

u~.'he wrl t at co • 10 1 lm. includes several 
!'orms . Al•un • .._ 10 .r:.mb\;;r : (a) ~Io.bcas Cor­
pus o.d subjicicndt:u:t (:,,..ou h.& .. o t"le b dy to 
sub:U.: t) , (b) habe£W cvrpus ad prose ..,"..1CJ.1duu 
(yo,.l. -~"o the boc.ly to prosecu"Gc) . Jl .yc . 
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353; Burr11, L . Diet . ; 3 Blackstone ~ 
t,orr: . 129 , 130. 

"It f'ollov:s the wa~den of the ;>ani ten­
tiary is ordered to deli vor 1lonry vtocks 
to tho s!1c riff of: :;unklin County, to 
:...o t!\.kcn thoro for trial on said indict­
ments . It iw furth,r ordorod th~t aaid 
sheriff return Henry Stocks to t~o pcn~­
tentiary on the ter • .ir .. D ~ion of sal<.. tric..ls . r. 

In view of the aoo\e aut...~'l.Ori ties ~ .it i s our opinion 
t ha·c o. sentence to L •pritJO!l.IOl'lt .~.n t!"ic !~ .... so....ri ?r...inirl.G 
School for Do~-s r'l!.s (,onsecutl vcly to, an': 'lOt concurrent­
ly ;1i t:1 , n sentence to iMprioQjL11ent in t'l.e county jail. 
Imno:l;t;S or so.id .~chool 1 l!ly lnwf'u.lly be producGd for triu.l 
only, L"l rcspon.:Jo to o. TII'i t or :1aucas corpus ad pl,oso­
qucnJ.um. 

Paroles fro:"'l said Tra.Lti:nr; ~c~ool · ny be issued by 
the Eourd of Pro"i)a .;lo .. P.!ld Po!•ole , 'L.">!G. '.ot by the Superin­
tendent o: tho -.Jc:U,ol . 

.::lcspectf"ully sublili ttcd, 

AP.t>ROV~D : 
ERUl.ST IIU.!3:.£LL 
Ass.:st~.nt Attornc,y- L,enera.l 

v Al1l..o c • Tirt: r.o 
( Acti~3 ) Attorney- General 

EII/rv 


