ROADS AND BRIDGES: =

Commissioner of Special Koad District -
while employed by District - cannot
recover for loss of time and medical
care,

February 16, 1942

Hon, W, Oliver Rascu
Prosecuting Attorney
Jefferson County
:dillsboro, W ssouri
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We are in rece.pt of your request for an opinion,
wilci resds as follows:

"The De Soto Special koad Listrict
is a special road district in this

county.

ln the early part of 1941

one of t..e commissioners was doing

sone work
equipment

upon some of tie vistrict's
and was injured-- recelived

& broken leg. Tils comiissioner was

and still
District.

1s tue treasurer of tiat

"The Listrict paid approximately
4+150,00 or {175.00 for doctor bills
for tue Injured commissioner; and
on Lecember 135, 1941, paid Lim
+600.00 for loss of time,

"Ii.e report of t:e commissioners
suowling tiese ilLems was filed with
tie county court recently in ac-
cordance wit. tie provislons of
Section 8699 L, 5. Mo. 1939, Tue
court refused to approve tie se tle=-
ment because of tilese items.

"Wiat Jurisdiction does the county
court Lave in trlis matter, and is
there any actlon trat tiey may take
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for recovery? In gensral what
action for rocovery shoulc be taken
and by wonom?"

From your request I am assuming that the special
road district was foraed under fectlon 3673 . S.
Mlssouri, 1939, wnich 1s commonly celled the "Eight-
Mils Square Hoed .istrict."

Section 8674 d. S. nlssourl, 1939, sets out the
powers of such spedlal road district. It was held
in the case of Amer¥lcan “ire Alara (ompany V. Board
of Police Commissiohers, 227 S. '« 120, that a speclal
road alstrict pozseeses power of suling and bslng sued

and of having a comjuon seal.

Coumissloners of ‘peclal Hdoad vlstricts, as
organlzed under cect.on 3673, supra, are appointed un-
der Section 8675 R. S. Hlssourl, 1950.

The powers of the Board of Commlssioners are
set out in Section 3682 R. 8. llssouri, 1939.

Under Section 8699 e Se Mlissouri, 1939, it is
the cuty of tne Poard to make an annual settlement
with the county court and said settlement shall con-
tain a full ite 1zed statement of all moneys received,
and for what purchases tihe same have been expended,
gilving each particular item. There is a penal sec-
tion, whicin 1s tectlon 4483 Rs S. ¥issourl, 1939, which
provides for tas punishment of fraudulent disbursements
of moneys. This section was construed in the case of
State v. Holder, 72 S. W. (2d) 489. In that case, an
attempt was made to prcsecute a road commissioner
ho had recelived pay for work performed in the road
district. The road district involved in that case
was a road district cr_ anlzed under Article 11,
Chapter 46, which 1s a special road district under
the benefilt assessment plan. Under this road dis-
trict system the road distriect must contalin not less
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than six hundred sasnd forty acres of land, but the same
reassoning of law would apply to the¢ road district known
as the "Eight-mile square roed district" as organized
under Section 8673 R. S. Missouri, 1639. The court,

in that case, at page 490 said:

"% % % It was not charged that
respondent did not perform the labor
for which the clalm was allowed or
that the district did not recelve
full value therefor. The primary
purpose for which money of a specisal
road district 1s to be expended is
for the upkeep of the roads of the
district.  The money was, therefore,
appropriasted and expended for the
specific use intended by the law,

In other words, the facts alleged in
the information disclose, without
doubt, that the funds were not di-
verted from thelr proper channel.
The diversion of funds was the evil
sought to be remedied by the section
in question.”

Ve find no law for the pgyment for loss of time by an
injured employee of a speclal road district. Ve also find
no law for the payment of doctor bills of approximately One
Hundred and Fifty to One Hundred Seventy-five Dollars,

Under the provisions of Sect’on 8680 K, S. Mo., 1939,
the commissioners of the speclal road district are to
serve in that capecity without conpensation. You also
esk in your request whether or not the county court may
teke eny action for the recovery of the money illegally
disbursed to the commissioners. Under Section 8699 K., S.
Missourl, 1939, the board of commlssioners of a special
road district settle with the county court by a full item-
ized statement of all moneys received and from what sources
recelved, and for what purposes the same have been expended.
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The money belng the property of the rosd district, any
action that 1s brought for the ille;al disbursement of
the speciel road fund may be brought by the special

road district and cannot be brought by the county court,

A tsxpeyer who has any interest in the subject of
any aectlion mey bring sn action to recover the money
illegaly disbursed, if the speclsl rosd district does not
bring such an action or refuses to bring such an actlon.
If such an action is brought by a taxpayer upon the re-
fusal of a special road district to file a suit for the
recovery of the money illegeally disbursed, the speclal
road dlstrict could be made a party to the sult, It was
80 held in St. Paul & Kansas City chort Line R. Co. et &l
ve United States Fidelity & Guaranty Co., 1056 S. W. (24)
14, 1. c. 20, where the court sald:

"Moreover, it must be borne in mind
that this 1s & suit in equity and
that the rule in reference to such
suits is that every person having
any material interest, legal or
beneflcial, in the subject matter

is properly mede a (arty. Erelmeyer
ve Star Bottling Co., 136 o. App.
84, 117 S. W, 119.

"It is provided by secticn 700,
Revised Ststutes of 1929 (¥Mo. vt.
Ann. Sec. 700, p. 909): 'All
persons having an lnterest 1n the
subject of the action, and in ob=-
taining the rellef demanded, may
be Joined as plaintiffs, except
as otherwise provided in this
article,'"
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Also, in tne case of omith et al v, Hendriciks, 136
Se "o (2d4) 4435, 1. c. 453, the court salds

"It is a famlliar principle of equlty
that 1f A, has & cause ol actlon at
law, which he alone can assert, but
In which B, has an Iinterest, anc A,
refuses to bring the suit at law, B,,
by allezin; a proper demani anc a
refusal o A, to bring tie sulit, can
successfully maintein an actlon in
equity to recover for A., because L,
is interested in the recovery and it
1a A.'s duty to bring the sult."

In that case the court also held that the municipal corpora-
tion, whileh in this request is the special road cdistrict,
had a plain cause of action for moneys 1lle ally dlsbursed
and that also a taxpayer, upon refusal of the speclal road
district to bring such an action, may bring the actlon,
provided the speclal roau district was made a party to

the sult., In that case the court, at page 456 held:

"In State ex rel. Buchanan County v.
Mulks, 296 Mo, 614, loce. clt. 635,
247 S, W, 129. loc, cit. 155, it is
azain sald: 'In 7 R, C. L, 965, 1t
is sald: "If a county has a plain
cause of action for an Injury done
to it, which should be enforced for
the protection of 1ts cltizens or
taxpayers, anu its governing board
refuses to assert such cause of ac-
tion, 1in some Jurisdfctions any
citizgen, by reason of hles indlrect
interest, mey sue, in bLehalf of
himself and othors simllarly situated,
the person a_alnst whom the cause of
action exlsts, anc thereby enforce
the fizhts of the county. Anc like-
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wise where an unjust and 1llegal bur-
den 1s being lmposed on the taxpeyers
by & county, or the money or property
of tihe county, to replace which taxa-
tion must be levied, 18 being wasted
or squandered, a taxpayer has such a
direct interest that a bill to enjoin
the threatened burden will lle." New-
meyer v. Missourl & M. R. Co., 52 lo.
8l, 14 Am, Rep. 394; Cerson v. Sulli-
ven, 284 Mo, 353, 361, 223 L. W. 5713
Harris v. Lengford, 277 Mo. 527, 533,
211 S. V. 194%

"In Castilo v. Stete Highway Commisslon,
512 lMo. 244, loc. cit. 262, 279 5. V.
673, loc. cit, 675, en banc, it was
held thst the plaintifis, as taxpayers
could maeintain the sult 1f the State
Highway Commisslion wes acllng unlaw-
fully, and, concern:ng this question,
sald: ' « & % If plaintiffs are
resident taxpaying citizens, thée cost
of constructing highways authorized

by law will be paid, not by the entire
public, but by the taxpaying class of
which plaintif{fs are members, and
which they here represent. If funds

be ralsed by taxation, anc expressly
set apart by law for the construction
of certain highways designated by stat-
ute, are expended upon other and dif-
ferent highways not suthorized by law,
as plaintiffs specifically plead, the
necessary concluslon from the facts
pleoaded is that the burden of taxation
on reslident taxpsying citizens will

be Iincreessed. The roads lawfully deslg-
nated will have to be constructed and
maintained ocut of scditionsl funds
relsed to replace money unlawfully di-
verted. Falilure to sllege the ultimate
fact that plaintiffs' texes will be in=-
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creased when thls conclusion neces-
sarily srises from facts aurficicntly

pleaded, 1s not materiel, * = &

CONCLUSION

In view of the above authorities it is the opinicn
of this department that a specisal road district is a
corporetion and derives its entlty solely from the
stetutes and under the facts In your request the county
is not a proper party to suit to recover money 1llegally
disbursed by the commlssioners of the speclal road dis-
trict, but the sult must be flled, either by the specisal
road district, or upon thelr refusel, by & taxpayer.

e are further of the opinion that the road com-
missioner mentioned in your request is not entitled to

recelve relmbursement for medical attention or for loss
of time.

Fespectfully submitted

W. J. BURKE
Assistant Attorney Uenersl

APPROVED:

ROY McKITTRICK
Attorney General of HMissouri
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