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near Sir : 

70 
Tl:is is in reply to your l etter of recent date wherein 

you r equest an orylnion fro~ tr s nenart~ent on the question ~f 
whe t he-r or not a probate judre may t r y misdemeanor cases and 
hol d preli~inary examinations . 

Since tho office of nrob~te Judee is' created by statutes, 
and since such office ha~ ~o co~~on-la ~owers, we ~ust look 
to t he stat utes onl y , for the answer to your que qti nn . Thi s 
urinc iple is ~ell ~ tA~ed in ol . 15 r . J . ~age 1011 , Section 426 , 
~~ chis as follows: 

"Probate courts bave no common- l aw juris-
die t ion , but the natur e , extent , and exer­
cise o~ treir ~ur· sdiction deoend on the 
ror ms of the con t it,ltional or statutory 
erant . They ~an~ot ~~ere{~ ~n~ ow~rs other 
than those whi ch h:ive been oxnt> ss1y conferred 
1'T)On thon, or r,_1 ~h are necea~arily ir:mlied 
fro~ those ext:>rE'sSl7 conferred; and their 
nowers are not to be exte~dod by constru~tion 
or bJ unnecessary imnl:tct:It{ on . -·~ ·n- -r. * *1

' 

The :urisdJction of a pro:Jate court is r.>rovided by Sec­
t ion 2437 R. s. ':o . 1939 w~ i cr is as follows: 

"Sai d court shall have jurisclction ove r a ll 
~atter s nertaininr to ~roJate ous1 nesa , to 
gr anting letters testa~entary and of admin­
istration , t he apnointnont of guardians and 
curators of ~ino~s anl nersons of unsound 
~1nd . settlinf the accounts of executors , 
a~M1n1str~tors , curators and gu- rd1ans , and 
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lows: 

the sale or leasing of lands by administr a ­
tors , curetors an:i ruardians , and over all 
natt ors relatinr to "'n• rent iceg ; and such 
jud -~ s srall rnve the ~owor to solemnize 
mnrriage s . tt 

Also , Section 2442 R. S . ·o . 1939 , nrovides as fol-

"The ~udge of prooate shall oe a consor-
vat or of t'P e ne ace, and she 11 hn ve power to 
issue all writs wrich may oe necessar y in 
the exerc ise of the jurisdiction of said 
court , according to the usage and nrinciples 
of law, and ~ay let to bail any ~art~ in­
d icted for baila.:> lo of('onse ln the connty 
in wr"'.ch the tndic t rent '.s nonding . n 

T}-\is $ect ion makes the prooate judge a conservator or 
the ne a ce b 1t it ""lakes no l"'rovisi t">n for such judce to try Misde­
meanor cases or hol e ~reli~inarie s . Under the statutory t l tle 
of Cr1"'linal nrocedure e.nd esnecially Article p· of ~hapter 30, 
you will ~ote t rat nrovis1on is made giving to the Justice or the 
,..,eace , concurrent orir"ino.l .~urisdiction tJttr. the circuit court to 
try mi sdemeanor cases . Article V of Chapter 30 , co,..fers on Jus­
tices of the Peace , jurisdiction to hold vrel1minaries in c~ses 
where a oerson is charged with a felony . Neither Article IV ~ or 
Article V of sni ·l. Cha'Oter confers any jurisdiction on a nrobate 
judre to hei'r and try misde.,eanor cases or hold nre 11.··'1inar1es . 

Following the nrtncinles horein~efore announced , it 1s 
the on1n1on of this Depar t~ont t}ot a nrobate juJre 1s without 
jurisdiction to lear and try ~1sde~eanors or to hold n r el1minory 
exa."llinat ions . 
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