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Hareh 2, 1942 

Honor~ble John • • .. i tc 1ell 
".ssis t ent 1·oaecuti r"' ··tt or ney 
-.~u ohan n uouhty 
~t . Josenh , Mts~our1 

Dear Sir : 

Thio will Pcknowledcie r eceipt of your letter of 
Februar y 27, 1942, ~m1ch is as f ollowo : 

11 t e you may already ··no\', a special 
election is t o b~ held in t he ~econd 
Representa tive District in buchanan 
County , Missouri, on Aryril 7 tor t he 
ryuroose of electing a successor to 
Dr . Emmett F. Cook, deceased, who 
was t he incuobent prior t o hie dea th. 

l·1r . Cl"'rence u. ::.tewart , one of our 
de~uty sheriffs , i s considering t he 
posc1bil1ty or becoming a candidate 
f or t hat ~lace. However, before mak­
ing U ) his mind about th~ t he want s 
to be sur e t hat it wi ll be QO&sible 
f or him t o continue in his oos1tion 
a s deputy sheriff if he should be 
elected. Both ryolitical ,~ rties in 

. Bucha nan County hPve decided t o hold 
conventions f or the ?urnoee ot nom­
inating party csndidat es . ! he J emo­
cretic convention will be held on 
next Tuesday , Ht' rch 3, and l-ir . ... t aw­
art e nQ I would apprecia t e it if you 
can l e t us have your opi ni on on t his 
question by t hat time . 

In t h i a connection, t he fol l owing 
QU8Gti On8 8U£L8St t hemselVeS : 

1 . ....houl d l·!r . ..... t e,re.rt r C"sign from 
his de~utya~!p i m1edietely after his 
nomination, if he should. be nominated? 
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2. May he continue to hold his office 
as deputy sheriff after his nomination 
and until he is elected? 

3. Must he resi gn his deputyship before 
t aking his oath of office as represent­
a tive , in the event o f his election? 

4 . It it i s necessary for him to resign 
in any ot the above circumstances, and 
it he is elected, may he at a l a ter date 
be re- appointed deputy sheriff in the 
event he should decide to r esign ae rep­
resenta tive? 

5. · The only remaining possibility which 
occurs t o me at this time is whether or 
not ~r. Stewart mi ght legally continue 
to hold his deputyship while serving as 
a member of t he legisl a ture , provided 
t hat he did not dr aw pay from t he coun­
ty during the time he was in attendance 
a t t he legisla ture but took a leave ot 
absence from his ' office here tor a per• 
iod during which he might be required 
to be present in Jefferson City during 
a special session. " 

The firs~ question to be determined here is whether 
or not a deputy sheriff of a county is an officer 
under t he State of Uiesouri. In t he ca se of State 
ex rel . v. Bu~1 135 ~o . , 2?5 L. o. '334 , t he court 
has said: 

" ~ection 12 , article 4, of t he consti ­
tution provides : •No senator or repre­
sentative shall , during the term f or 
lmich he shall have been elected, be ap­
pointed to any office under t his sta t e , 
or any municipality ther eof; and no mem­
ber of congress or person holding any 
lucrative office under the United St a tes, 
or this state, or any municipality there­
of (militia officers, justi ce s of the 
peace , and notaries oublic excepted) 
shall be eligi Jle to ei ther house of the 
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general assembly, or remain a member 
_thereof, after having accep ted any such 
office or sea t in either house of con­
gress . 1· 

Under t his section all. officers (except 
those under the United St a tes) are divi­
ded into t wo cla sses , viz.: ' officers 
under the s t ate • and of ficers • under a 
munici pality thereof.' The l anguage 
'officers under t he state • would include 
justices of t he peace , or they would no t 
have been excepted. Officers of a coun­
t y , t hough not named , would be included 
under the exoression ' officers under the 
state '. ***~ . 

. . 
The Gonstitution of t he St a te ot l· iesouri, Art . 4 
section 12 provides as follows : 

"No Sena t or or Representa t ive shall• 
during t he term for which he shall 
have been elected, be appoi nted t o any 
office under this St a te, or any munici­
pality thereof;. and no member of Congress 
or person holdi ng any lucrative office 
under t he United States, or t his State, 
or any municipality thereof ( militi a 
officers, justices of the peace and no­
t aries public except ed) , shall be eligible 
t o either house of' the Genera l Assembly, 
or remain a member thereof, after having 
accepted any such office or seat in either 
house of Congress . • 

In the case of State ex rel. Owens v. Draper, 45 Mo . , 
Rep. L. C. 356 35? t he court said a s f ollows : 

"* * *The ca ee is submi tted on the 
pleedings , and t hey show t hat whilst 
Owens was a Judge of t he Circuit Court he 
.was elected a representative to t he Legis-
l a ture , qualified, t ook his seat , and p &P­
formed the duties and functions of t hB t 
office . There does not appea r to have been 
any resigna tion of' the judgeship , and the 
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question is \·hether he cou ld legall y hold 
the two offices and receive the pay ap­
nertaining t o both a t the same time . 
Ther e ha s never been any doubt about the 
principle, so tar as I am advised, t hat 
e t common l aw, it ~ party a ccents another 
office whi ch is inc~m~atible with the one 
he holds , the first one would become vacant . 

&up ~ose Owens, instead ot being elected to 
the Legislature, hnd been elected to a seat 
on this bench, and had ~alitied and en­
tered on the discharge of its duties . It 
1s perfectly clear t o my mind tha t hia seat 
on the circuit bench would have been there­
by vaca t ed. Or if t he auditor should be 
elected treasurer or t he attorney- genera l 
secretary of Ut a te , t heir acceot ance ot the 
l a tter offices would necessarily vece te 
their former ones . Besides t he co~on-l~w 
rule, the St a te government is divided into 
separate and distinct branche s or depart­
ments, the officers ot each having sep-
arate and lndeoendent functions to nerform. 
It was desi~ned that they should be distin­
guished and divided by a line ot demark­
ation; and that one should not trench upon 
the other. This orinciple was deemed of 
such im~ortance t hat i t waq made the sub­
ject of an express constitu tional pr ovi­
sion. In the cons titution it i s declared 
tha t ' no member of Congress ; orperson 
holding any lucra tive office under the 
United St a tes or this St ate ( mi litia offi­
cers, justi ces of the peace and notaries 
~ublic excepted) ; shall be eligible to 
either house ot the General Assembly; or 
shall remain a member thereof; after having 
acceJ ted any such ottice , or a seat in either 
house ot Congress. • (Contlt . of I-to., art.4 
pp 11) 

Under this provision a Judge ot a court of 
record is clearly ineligible to a seat in 
either house ot theLegisla ture ~hilst he 
holds the office ot judge. The e~1stence 
ot the t wo offices in the same individual 
is incomuatible , and is peremntorily nro­
h i bited. 
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By t he phrase ' shall no t be ~11gible, • I 
do not t hink it was i ntended to pr ohibit 
a person who occupi ed t he posi t i on of 
judge jfrom running f or or being elected t o 
t he Legisl a ture . But i f he Should run 
and be elec t ed, he would have t o make 
his choice of which office he would re­
t a in, and hi s acceptance of one would 
necessarily operat e as a vacat i on of the 
ot her . Therefore it f ol l ows t hat When 
Owens qualified and t ook hi s seat in th e 
~egi slature he elect ed to vacate and 
abandon the office of circuit judge .# -~ ·:t- " 

I n St a t e v. Mea t h , 1 32 s. w. (2d) 1001 , the court 
said as f ol l ows : 

•* * * The principle of that case \'las 
a )plied and ext ended by this court en 
Bane in St a te ex i nf . Ma jor ex rel . Ryors 
v . Breuer , 235 Uo . 240 , 138 s . \1 . 515, 
516. The f acts t here were that Judge 
Breuer, t hen county collector , was elected 
circuit judge in November , 1910 . He t here­
aft er r es igned t he office of collector 
effective December 29 , 1910 , and on Decem­
ber . 31 , made f i nal settlement \·ri th the 
count y court transf erring al l books and 
f unds t o h i s successor. On J anuary 2, 1911, 
he qualified as circuit Judge . It was 
alleged t hat he was eneliglble because of 
Sect i on 19, Article 2, of t he Constitution, 
which was a s follows : •That no person 
who is now or may hereafter become a col­
l ector or receiver of publi c money, or 
assistant or deputy of such collect or or 
such recei ver, shal l be eligible t o any 
office of trus t or or of1t in t he St a te of 
Hi ssouri under the i a lt S t hereof , or of 
any muni cipality therein, until he shall 
have accounted t or and pai d over all t he 
public money tor which he may be account ­
able.' And al so because of Section 
11446 , R, s. 1909 , now Seoti on 9897, R. s. 
1929 , Mo. St • . Ann . Se c . 9897 PP • 7959 * * 11 

The. court f urther said in the case of ex rel . Bus 
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"* * *The rule a t colll!lon l aw is ¥-'ell set­
tled t hat one ~mo, while occupying a pub­
lic office , accepts another which i s in­
compatible with it , the first will , ~ 
f acto , terminate w1:thout Judicial pro­
ceeding or any other act of t he incumbent . 
The acce~tance of th~ second office oper­
e tes es a resigna tion or the first. 
St a te ~ ~. ~· Lusk, 48 Mo. 242; leghem, 
Pub. Offices, sees. 420- 426; Throop, Pub. 
Officers . sees. 30, 51. 

The rule , it is said, is founded upon 
the pl a inest pr1nciples of public policy, 
and has obtained from very early times. 
!!ng ~._?atteson, 4B. & Ad. 9. 

' The rule has been generally stated in broad 
and unqualitied terms, tha t the accept ance 
of the incompatible office, by whomsoever 
the appointment or election mi ght be made, 
absolutely determined the original office , 
leaving no shadow of title in the possessor, 
whose successor cey be at once elected or 
appointed, neither m rarranto nor a motion 
beinB necessary.' 1---n1.11 . l!un . Corp . (4Ed.) 
sec. 225; reople ~ ;el. ~. BrooklYn, 77 
N. Y. 503.1 

CONCLUSI ON 

Therefore, 1 t is our opinion that llr. Stewart does not 
necessarily have to resign his office as deputy she:riff 
while he is a candidate tor the office of State Repre­
senta tive but that he must resign his office as deputy 
sheriff in the event that he is elected State Repre~ 
sentative. It follows that he cannot ret ai n both 
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offices because in order to quality as St a te Repre­
sentative he must first resign his office a s deputy 
sheriff. 

AP.--ROVED : 

ROY McXrfTRICK 
Attorney- General 

LLB : FS 

Respectfully yours , 

LArffiENCE L. BRADLEY 
Assistant Attorney- General 


