OIL INSPECTION: Railroads and municipalities who use such
DIESEL FUEL: must have same inspected and pay fees

State 01l Inspector

Iir. George lietzper Fl L E
Jefferson City, llssourl

Dear Sir:

thereone.

May 28, 1942

This will acknowledge receipt of your letier of
March 31, 1242, which 1s as follows:

"In checking the records of common
carrlers, the Leputy Inspectors of this
department have secured information cover-
ing tank car shipments, also transport
deliveries of a large volume of Viesel
Fuel to rellroed companiecs and municipale
owned=-and-operated lirht plenta, This
fuel 1s being used in combustion engines
to generste power,

"Some of the department deputies have had
personal interviews with individuals and
officlals connected with various rallroad
companles and light plants, with the view
of having them file monthly inspection
reports and pay irspection fees on all such
fuel received., These officials have in-
formed our deputies thut their companics
have never filed such reports or paid such
fees in the past, and thet they have bLeen
of’ the opinion that they were not required
to file revort and pay fces on the Diesel
Fuel they receive.

"In view of these facts, will you please
let me have your opinion covering Sectlion
14688, Article 2, Chapter 109, R, S., 1939,.,"
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Sectlon 14G88 Re. 3, Hissourl, 1239, provides:

"4ll petroleun, kerosene, gasoline,
benzine, or other fluld or substance,

by whatever nume mown, wiiich is a
product of petroleum, or into wiich
petroleum or any product of petrolewn
enters or is found as a constituent
element, or any other motor vehlcle
fuel, whether manufactured in tLidis tate
or not, shall Le lnspecied as provided
in this article before velng offered for
sale or used for consumpbion f{or illuminat-
ingz, heatlng or power purposes in this
Btutﬁ’ or w.lch 1s ol such a character
that it may be used Ior elther of sald
purposes. « % 3 4 8 B S W S Hw
and provided further, tnut hea y oils,
commwonly lmown a8 fdistillates?', 'gas
cil' and 'fuel oill', or llke producis
of vwhalever name known, when sold for
heating or household purposes, shall

not be subject to insooction. % % %

o = % % % + < % 4
Crude oil, 1nsocticidaa, *emiuiuea,
lubricau*n,r olls and medicants shall
not e subject to the provisions of
this articlee # & = & % & & % % % & w,"
(Underscoring ours)

As we understand "Diesel Fuel" 1t is a product of
petroleun commonly Imown as a "distillate", or "fuel oil."
From your letter it apvears this dlesel fuel is Lelng
used for power purposes and is of such character that it may
be used as such. Vvhen s0 used 1t could not be "sold for
heating or household purposes" so as to be exempted under
that provisicn, Consequently, it 1s clear that the diesel
fuel used by municipalities to generate electrical power
and by railroads in combustion ongines 1ls comprehended
within the terma of the above atatute.
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Section 146068 further provides:

"& & 2 % ¥ It is hereby made the

duty of every dealer, distributor,
‘producer or compounder in such olls

or fluids, immedlately on receclpt of
a consizrmment of the same, at hiz own
expensc, to express to the stute ine-
spector of oils, at his »rineipal
office, a properly ldentified sample
of not less than eight fluld ounces of
such 0il so secured, and said Inspector
:hell debermine whether or not such
0ll 1s subject to inspection and pay-
nent of inspection feess: & # & 4% & #"

This is the only provision in the act imposing any duty
upon anyone (except as heeafter noted) to submit samples
for lnspectione Thst dubty is imposed on the "dealer, distributor,
producer or comounder” In such olls, Walle we are certain
that a railrcad or rmmicipality receiving tank car shipments
of dlesel Tuel for their own use are not "producers or
compounders” in such oils, it remains to be seen vhether
they fell within the classliflcation of "dealer or dis-
tributor" in such oils. The act nowhere defines these
terms, therefore, we must ascertaln what the leglslature
intended vhen it so used tlieme In thls connection we must
keep 1n mind that "one of the cardinal rules of statutory
Interpretation and construction 1s that words in covmon

use are to be construed In thelr natural, plain and ordi-
nary sipnificance and acceptation.” (Fellerive Inve Coe

Ve Xansas vlby, 0e Jup., 15 5. We (2d) 628, 638).

in Words & Phrases Perme. =de, Vol. 11, the following
appearss '

"1Dealers' are the mdddlemen between the
manufacturers or procducers and consumers.
Cormonweglth v, Vetlerlim, 63 A. 182; 193,
214 P. 21."
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"A tdealer! in the popular sense of

the word 1s one who buys to sell again,
# & % % % In re I, Rheinstrom & Sons.
Co. 207 Fo 119, 136"

"thealer! in the popular and therefore
the statutory sense of the word, is not
one who buys to keep or makes to sell
but oe vwho buys to sell agalne # « &
% % Commonwealth ve Vetterllen, supra.”

"A person whose business is to buy and
sell is a 'dealer.' State v, Silverman,
70 A, 1078, 1077, 75 F. He 50."

Websterts Hew Internstional Dictionary 24 Ed., delines
"dealer” as follows:

"l.a = One who divides, distributes
or deiivers, # % % # % de One who does
business; a trader; a trafficker; a
mlddlemarn; esp., & person who makes a
business of buying and selling goods."

The same authority defines "distributor" as follows:

"le One wio or thut which distributes;

& distributor.

2e An agent or agency for marketing, usually
in a particular territory, some manufactured
zo0ds or other commodities,”

In Wiords & Phrases Perme, Ede. Vol 13, the following
appoars:

"The term ‘distributor' connotes a whole-
saler or jobuer of goods, but it mey ine
clude a retailer, Port Chester Wine &
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Liquor Shop v, liller DBros., Frulter-
ers, 1 BEe Yo Se (21:1) 802. 805."

"To fdistribute' 1s to divide among
several or many, Great Atl, & Pac,
Tea Coe Ve Morrissitt, 58 Fed. (2d)
991, 993."

"ipistribute?! is defined as '8o divide
among several or many; to deal oub;

to allot.! State ex rel. Shaw ve
Thompson, 131 Ne We 231, 236."

Under these definitions 1t can hardly be asserted
that municipallties and rallroads reeaiv1n§ diesel fuel for
their own use are "dealers or distributors” in such oilae.
They are not buying for resale nor do they divide, deal
out or allot any of such fuel.

Section 14691, Re 5e issouri, 1939, provides:

"It shell be unlawful for any person,
firm or corporation, to use, scll or
offer for sale in this state any ol
the oils or fluids specified in this
‘article unless the same shall have
been Inspected and epproved by the
inspector oi oils."

Section 14693, Re Se¢ liissouri, 1939, makes 1t the
duty of "every person, firm or corporation receiving"
any of the diéscribed fuels to [ilec a report reol and
pay the inspectlion fees thereon as flxed in Sectlon 14695,
Re Se Missourl, 193¢, at the rate ol one and one-nalf cents
per fifty gallon barrel.

Section 14607, Re Se Missourld, 1939, provides:
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"thenever any person, partnerhsip

or corporation shall receive from any
other state any of the olls, gasoline
or fluids mentioned in this article
that has not been inspected under the
laws of this state, and inspection fees
thereon pald, it shall be hls or its
duty to cause to be inspected the sald
olls or gasoline, as provided in this
article, before the same 1s offered for
s:ley and shall pey thc same inspection
fees as 1s provided in thils article,"
(Underscoring ours)

Fron the foregoing, it seems that the sltuation is
thet while dlesel fuel (to be used-not sold) is within the
definition of what fuel 1s subjJect to inspection before use,
there 1s no duty imposed upon the user of such fuel to
submit the same for iuspection, yet, it 1s made unlawful
for anyone to use such fuel unless 1t is inspected (a mis~-
demeanor under Sec. 14710), A duty is imposed on any
person recelvi such fuel to report and pay the inspec-
‘tion fees, and & duty is imposed on the person recei
fuels from without the state tc cause the same -
spected and the fees pald before offering it for sale,

In view of this cafused condition in waich we find
the law, we hesltale to atlempt to reach mny conclusicn.
that could the Legislalure have intended by naking certalin
olls subject to inspectlon, before use, but imposing on no
one the duty to submit the same for inspection, yet making
a person guilty of a crime 1f he used the same without in-
spection; then imposing the duty on the person who recelves
such fuel to report and pay the fees thereon (with no
reference to sale or use), but conditloning the duty to have
inspected and the fees psid thereon with reference to outstate
imports to before the fuel is offered for sale?

In Viquesney v, Kanzas City, 266 S, W. 700, 703, it is
said that the act with which we are dealing "is a pure police
regulation,” and we think the purpose of the Legislature
appears in Sectlion 14688, supra, in that the Leglslature
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intended that all such fuel sold or used In U.ds state

mast be inspected before such sale or use, in order that
the public m'ght be protected from using inferior and
dangerous products, It is cormon knowledge that some
fuels, while sultable for one purpose, would not do for
snothere Ixamples of thls purpose appear all through the
act. Section 1468¢ lays down certaln standards for kerosene
or 1lluminating oils and provides for the recjection of such
if the standards are not met., OSection 14690 fixes the
.standard for gasoline and provides: "If, on analysis by
the department chemist, 1t should develop that such blending
or addition of any ingredlents to said gasoline or motor
fuel should, in any manner, enganger the lif'c and health of
the users of the same" it 1a to be rejected and its sale
prohiblted. Provision is also made for properly labeling
those products too highly inflammable to be kerosene,
Section 14688 makes it unlawful to sell distillates, fuel
0il and gas 0il for domestic heating purposes if it ignites
at a lower temperature than kerosence 5Section 14692 deals
with markin- the contalners in which certain fuels are kept
and treats them as exnlosives,

Considering all this, 1t is apparent the gislative
purpose was to furnish protection to @he publié and see
that fuel designed for one purpose was not sold or used
for another where it might Le dangerous, With this in mind,
it would be difficult to understand why the Legislature
would not reach all such fuel, and as will be hereafter
demonstrated, we think it did.

By excepting "distillates," "gas oll" and "uel oil",
when sold for heating or household purposes, the Legislature
recognized that these products were not inherently dangerous
when so used, They did, however, malte provision even for the
inspection of those products, even when so used, by making
provision for thls inspectlon 1f the user shiould desire, Dy
not excepting such products when sold or used for i1lluminat-
ing, heabing or power purposes, the Leglslature, we think,
recogniged that inferior products mignt be harmful and the
public should be afforded, protections <hat protection 1s
not afforded if, as heretofore polnted out, only "dealers
and distributors", as heretofore defined, are under a duty
to submit aamplos for inspectione

et
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It has been said that vwhere necessary to conform to the
legislative intent, words will be given a different meaning
than the dlctionary definition, Stete ex rel. Bess v,
ehmlt, 143 S. We (24) 486, 489; Stale ex rel, Todlock v,
lloneyham, 23 5. We 1098, 1100; State ex rel. Consollidated
School Diste ve Hocloman, 258 S. We 101lles LU ls also well
established that the context and setting in which words are
found are determinative of whal they were intended to mean,

The setting in which we find the words "dealer or
distributor" here is that they immedlately follow the
sentaence in Section 14688 that describes the fuel which ?
must be inspected before being used or solds That being true,
when coupled with the purposes of the act, leads us to
believe sald terms as here used, include the person who
buys such fuels for use as well as the person who buys
the same for sale.

L
This view settles the question as to the l1liability of
railroad companies to cause to be inspected the diesel
fuel they use, but one other point remalns as to the
municipalitiese That 1s: Are exempt because they
are political subdivision of the state? There 1s a rule
that the state is not subject to peneral law unless expregsly named,
but that rule seems to apply tc the state, not its political
subdlvisions.

That distinction between the State and a political
subdivision of the state 1s maintained in mmery ve liolt
County, 132 S, We (24) 970, vhere it was held that the
statute of limitations ren aca nst -a county. The court
sald, le co 971:

"Defendants eite State v, FMleming, 19

Mo, 607, <+hat was en action by the state
to recover school lands, !le Mmiled that the
maxim 'mullum tempus occurrit regis' ap-
plied and that the statute of limitations
dld not epply to the state, Ve did not
rule that the maxim applied to politiecal
subdivisions of the state."
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In County of St. Charles ve. Pouvell, 22 lo. 525, this
distinction is glven express recognition in connection with
the question of limitaticns, It 1s sald, 1, c. 525

"In 6 Bacon's Abr, Tit. 'Prerogative!

Ee Sep, 1t was sald that where a statute

1s general, and thereby any perogative,
right, title, or interest is divested or
taken from the king, in such case the king
should not be bound, unless the stabtute is
made by express word to extend to him,"

The Stete, under ocur form of govermment, stands in
the stead of the sovereipgn and the court further said,
1. Ce 528:

* "The immnity, however, it seems, weas,
even at common law, an attribule of
sovereignty onl;, and did not belong
to the municipal corporations or other
local authorities established to manage
the affairs of the politiéal subdivisions
of the state."

This would seem to put 2t rest the question of the
application of the statute to a municipslity.

CONCLUCION

It is, therefore, our opinion that ralilroad and
mmnicipalities who use diesel fuel for power purposes are
required to submit sample of the same for inspection, before
such use, and are subject to pay the inspection fee due
thereon.

APPROVED: Respectfully suimitted,

ROY BeXKITTRICK Assistant Attorney-Ceneral
(Attorney-General)



