
LOTOR VJ:..::rcrus : Inspector 1~ot liable on bond unless loss 
results a.ncl is neglect D.nd :1roxir.1ate cause ; 

Gli.SOLI1,L T.~.x : Inspector ' s function of revokinc license is 
discretionary . 

tfny 1 , 1942 

r~ . Gcorco Mot~gor 
~tate Oi l Inspector 
Jefferson City~ !ftssouri 

FILE 

1-
Dear .3ir: 

In your l etter of March 12, 1942 , our attention 
is di rocted to t hat portion of Section 8430, R. s . I.!issouri , 
1939 , which pertai ns to your authority to revoke licenses . 
As concorns your dutios under tho st~tute , you ask, {l) as 
to your liability on your bond for any dereliction of du1sy 
on your part in connection with t ho revocation ot a lic~nso , 
and { 2 ) is t ho abatement of penalties by any stuto officer 
suff icient roason for you to r efUse t o revoke a liconso? 
We assume the f acts t o be thut a penalty has been dotorminod 
to bo due by tho 011 I nspc.ctor, a statement thoreor . sont 
to tho Troasur er us pr ovi ded in Section 8419 , H. s . 
Mi s so'l.Wi , 19 39; that tho Troo..oui•er has dotorm.inod such 
penalty not to be duo and rofusos to coll ect t ho same . 

3ection 8438 , R. s . Uissouri , 19 39 , provi des : 

"'* -11- ~:· /my l iconso issued by said in­
spector, as herein provided, shnl l bo 
revoked by him whenovor such l iconseo 
-;~ ~:· -~· i:· ·::· .::· .;;. ~~· ..;:- "!:- shall ftt1 l• no e;lect 
or refUoo to pay any penalty ~:- ·k * ·:~ * 
as pr ovided by lav1, and bo and remain 
1n default thoreof for a period or 
fifteen da.ys after t he t imo such ,;. i; -it­

penalty {; {~ * shoul d have been paid. {!­

'' { } ·:~ 'i~ {:· i:· i :,. ~~ -~ ·::· . " 

Section 8410 , R. s . Uisaour1. 19 39, is quito lengthy, 
but , in substance , it provides that , if any licensed dis-
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tributor chall tail to pay, within tho t i r o required by 
law, nny tax the inspector shnll prepare a statornont 
shorrinc the amount of tax duo , uadding to the anount of 
~Ch licence tax a penalt~ o£ five por cent (5: ) thereof 
for oach calendar month or traction thereof durinc which 
such distributor shall bo delinquent . " This statement is 
to be sent to the Treasure~ for collection. If not paid 
to t hat officer w!thin thirty days after such stato~ent 
is pl aced in his hands , he is to certify ":Juch fact ond tho 
st~teoont and all other papers and information in his 
hands concorninr the matter to the Attorney-corioral" • ul1o 
io to bring s it to collect tho items due . 

Taking up tho liability on the bond ~ue stion, r.o find 
thEtt such bond l'JUS c i ven tmdoD Section 14606, R. S . lliasoW:S.. 
1939 , and is 11 condi tionod .for the :fni thfu..l 9ertoroance of 
the dutios o.f hio o:ff1cc . " In Sen Druno v . I;ational 3uroty 
co., 5 P . (2d) (Cal . ) 1 . c . 9531 \Te find t '.J. s rule : 

"It is woll settled that a me:-o dere­
l i ction without dana~o is insuff 1ciont 
to sustain an action on an ·oftic1al 
bdhd, D.nd that tho lin.bili ty on such 
bond extendn only to cases whoro the 
nec;loct or msconduct is tho proxtmnto 
cauoo of the loss . " 

Asa.ln, in l1ur.fr oe •o U:'i.'icial Bond, Section 407 , it 
is stated: 

"although t ho sta.to n:::~.y nainttrl.n a civil 
action on a ·:r * ~· o£!'icinl bond ror of­
!'icinJ. dollnquoncy -r.· .:< ·:!· * ~·- , yot unlo!la 
sonc dama~o results £ro~ tho broach o!' 
the bond, tho action cannot be sus ta.ined. " 

As \TO .mldor oJ tand this rulo , it means t~nt bot'oro 
liability arisos on an officer 1 s bond 1 t 1:1uat bo sho\111 
that some damaae resulted and t~at his derel iction was tho 
proximate causo or tho d.anlaeo or J.oss. Appl ying t _'li s rule 



l.Tr . Goort;e !.lotzcor ( 3 ) Jlay 1 , 1942 

to tho :nstant quc:Jtion it appears t .hat first , t :1erc is 
doubt as to uhcthor there is n loss sustained, that is , 
the Inspector th~nks the penalty r;as owed and tho Treasurer 
holds a contrary vicn-·1 ; and, second, whatever loss or damace , 
if any , resulted, did not result !rom a dcrol: ction of tho 
State Oil Inspector . In t his situati on ther e can be no 
liability on tho bond of t he Oil Inspector . 

Your second question turns on the meaning to bo as ­
cribed to tho above quoted portion of Section 8438. The 
s t atuto says that the liconso "shall " be revoked. Tho 
detcrm1ninc factor is , \IO t ' .ink, whether t."'lo word 11 shall" , 
as thor o usod, is n andntory or po~ssivo . 

In Jt~ to v. City of ~t . Louis , 2 s . w. (2d) 713 (l!o . 
Sup. ) tho statuto under consideration stated that " such r.1ayor 
and common council shall dlroct the proper officor t o 
gi ve r-otiooJ' The question was whet her the uso or " shall, n 

·undorl:ncu ~bovc , mado the statuto mandatory or directory, 
that is, portussive . Tho court hel d it to be permissive, 
saying 1 . c . 727 : 

"Tho word ' shall' when usod in a. 
statuto, is often constr ued to moan 
•may . ' It is 1mporat1 vo whore tho 
public or persons hnve rishts which 
ou~ht to be exorcised or enforced; but , 
rlhero no ric;ht or benefi t depends upon 
its imporo.tivo uao , it :may be hold 
directory only. " 

In Jt to v . Heath, 132 '3 . \ ' • (2d) 1001 (!•o . ~up . ) 
tho rulo is thus stated, 1 . c . 1003: 

n ' If a. sto.tute :rnc1•el y requ .:.res cer-
tain thines to bo dono and nowhere pre­
scribes ~10 rosult thnt shall rollow 
if such thin["s nre not dono , then tho 
statute should bo hol d to be directory. " 
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Applyin~ those rules to Section 8438, it nowhere 
appears thnt t lw public or persons have any r ight or 
bcno.fit depending upon tho ravocntion of a license, but 
rather t he rir;ht or benot1t depends upon tho existence 
of t he ri~ts under the l i ccnso unrevoked. 

Examination of the whol e of Article I I , Uhapter 45 , 
R. s . I!lssouri , 1939, pertaining to "Hotor Vehicle FUel 
Tax", does not disclose t hat tho law proscri bos the result 
thnt is t o fo llo\/ if' t ho inspector should fo.11 to revoke 
a license, even assuminG thot t ho tax or penalty was due . 
In this situation we are o£ tho opinion t hat Section 8438, 
perta~ning to the inspectors dutios on liconso revocations 
is directory and that in overy instance ot delinquency t h o 
inspector is not under the o andatory duty to proceed to 
revoke t he l icense of tho delinquent . 

Further , in t he case of 3tato v. City of s t . Louis , 
supra, at 1 . c. 727, it is stated: 

"Tho l"Tord {shall ) is hel d to be per­
cissive and not mandatory when neces­
sary to sustain or accompl i sh the pur­
~)oso of the lec;islativea.act. 11 

We t hink the act , i n other provisions , indico.tes 
this r evocation provision was not intended to be mandatory . 

Section 8119 ; rovidos t hat th o pene.J.tios are to bo cu.t:IU­
lativo t o twenty- .fivo per cent { 25~), at tho rato of .five 
per cent {5~) for each month or fraction t horeo.r . These 
penalties. o.f cours e , are ioposed to coerce payment of t h o 
to.x on t ho date fixed. Dut i.f the law contempl ated t hat,. 
on ovory de11nquyncy tho.t t h e liconse must lose hi s license, 
l'lhy graduato the .penalty over a period"Ort'ive (5) ~onths . 
This graduation of' ::>cnaltics indicates that the liconseo u .[jht 
pay up , say, a t t he ond or tho t hir d conth wit h t he throe 
penalties , and conti nuo on in bu3lno3n . If t lun were not 
tho intent of tho law, and every liconsoo must lose his 
license on being del inquent , then thoro c~ no roason­
ablo purpose attached to the graduation of penalties over 
.five months . I.f t hi s was not contcnplated. the Legislature 
can only be sai d to have had in mind the additional 1'unds 
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that the st .... to \7ould cot from the ponaltios . :J.:hs.t could 
have been obtained by fixing a flat penalty or· tncnty 
.five per cent ( 25~) , ~d. th no need o.f ext en dine; t ho period 
of cumulation over a five month period. 

It is , t herefore , our opiruon t hat t hat portion of 
Section 8438, pertaining to license r evocations , is only 
directory and t ho.t the ins:poctor is under no duty to 
revoke a licenso in every easo of delinquency. This being 
so , tho question o.f whether the Treasurer's view, that 
the penalty uas not owed. furniahos r eason for ~ou to 
refUse to revoke a license, neods'to be restated~ in 
t hat , we think it af£ords reason f or you to determine 
to refrain from revoking t ho license , it being a 
discretionapy fUnction of the inspector. 

ROY ticKI'l1TTIIC.l{ 
Attorney- General 

LLB/rv 

Yours very truly, 

LA\"IRENCL L . ilR.\.DL ..... Y 
Assistant Attorney- General 


