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OFF'ICERS : County judge cannot be empl oyed 
as deputy count y assessor . 

------------------------- ---- ---------- -------------

Honorable l!>nlor y c. J •• edl ln 
~rosecuting Attor ney 
barry Cou n ty 
Cassvil l e , missouri 

lJear Sir : 

\Je ar e i n r ocein t of your r equest for an opinion , 
under date of .uecember 17 , 1 942 , whi ch r (;ads aa 
f ollows: 

"I would appreciate an opirli on from 
your office i n regard to county court 
members worki ne in t he offi ce of 
couhty as sessor . I would like to know 
if it is perrnissabl e for t h e assessor 
t o empl oy county juc~ es t o work on 
his books . " 

l n a ca r eful res6arch we 1'ail to f ind any statu te 
or any section under t he ~onst:tution which prohibits 
• person f r om hol dine; t v·o county or fi ces , or servinr; 
a s a depu ty county office r . ~he Constitution uocs 
pr ohi b it a s tate officer hol ding an offi ce under tt~c 
Uni t ed States as i t a ppea- s in : e c tion 4 , Articl e XIV 
of t he Gons t i tution of ,, issouri . ~he Const i tution 
of !nissou r i a l so pr ohibits , i n counties or cities hav­
ing moro than t wo hundr ed t housand ( 200 , 000) inhabitants , 
the hol ding , by anyone , of a sta t e office and an offi ce 
in any coun ty , city or otrer municipality . lhis i s set 
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out lr 6 C t~ cn 18 , Articl e lA of the vonstitution of 
.. isSOlU'i . 

s:rce ~ere is ~o constit&tional pr oLlbition un­
der the -.or.e"~ it , tLn. or tho stat tcs pr. VE.rllne; a pcrsor 
f r o. holcU ns tv;o co..:..r.tty offices , c must refor to t!.e 
coL1on l aw . In the case of ut ie ex rel . alker , /ttor ­
' oy General V . ".l. S , 135 ojo . 325 , ·-~ich '83 .passea upon 
by the ~upr me Co~rt o: th:s atE ~ ~uno 30 , 189G , nnd 
w~ich h n s not been overruled in ary manner , lt ~&H ~eld 
t.!La t ur.aer the com •..Jn la':f t he quos tior as to Lc ... r 
or o~ ~ u~r&o• C ~Jl w Lol~ two countJ offices sho la 
depend unor. rhcther or n?t the two offices ~ere in­
compat ibl e . Tr is case t e l d that a den · tl s...h~rif1 o1' 
the ~ity of ~t . Lo1is cou.1c! a l so hol d tr~t-. no ait l or of 
sch ool olr e c tor in U.:.t- ~1 t J ni' :-;)t . Louis-• 

.1.he case of' !>t u ~e t.x r<;l . a 11~er , ttorney Gener a l, 
v . us , S:.lt>r &, wa s fol1o cd in t .e case of .)tc.tc eJt re l . 
~ar.~ford v . arsas ~ it~ , 2f1 ~ • • 11 ~ , ~nd in tha~ case 
the C.J 1rt l'.'t;1d thfi t tl.~.e of. .1. ice of a c en ... ty sh~ riff ~as 
not inco ~at1cl~ wit~ tte ffl ce of cit~ c1 c~k . ~n para­
graph 1 the CQUrt s &1d : 

" he OJ l y po .:nt rE~iacd by a1 .Je l ­
l tn.ts i n this ca £; , Vihich ws.s 1 ot 
de cid6d udvers t l ) to ~;pe11ant s ' 
co tecticn in the ri~r ua s e , 1a 
trL cont enti on that r6l ator 1 s ap­
poirt £nt an~ nc ceptLrce of tLe 
ofrlce ~f ce~•ty ~beriff oc 
an;a ) 1 , 1021 , and his dlsc ~ r e 

ot the c~ties of t hct o lice ~P to 
the tln€ o1' tric l, wo.s 1r co .pat!t.1s 
~ith t~e ot~ice of clerk of trc 
board. of publ 't c v·orks . .d .. e cvi e ce 
sh c~ thst tle Lut1 os of relator 
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as su ch cl~rk ~~re cl~rlcal , and 
the law fixes his duties as dep~ty 
sheriff as being to attend t o all 
tl~e cuties of a sheriff . ln sup­
port of a ppellants' c0nt~rt iov that 
such positions were ircorpatible , 
the follo~inJ cases aro cited: ~te te 
ex rel . v . vlbrldre , 153 o . 194 , 
54~ . • 447; :)ts.te ex rel . v . t.;raper, 
45 •. o . 355; State ex rel . v . · Lusk, 
48 o . 242 . Ar.d respor.derts cito as 
hol dine t taL sucn offices are r.ot 
trco:patible ~it. eacr ot~er, ~t~te 
ex rcl . v. ~s , 135 o . 325 , 36 ~ • 

• 636 , 33 L. 1 . • 61 6 (co ~rt en 
bane ) and Gracey v . ~t . Louis, 213 

o . 395 , 111 &. t . 1159 . 

In that case tLe court, at pa,c 116 , said: 

»In ~tate ex rel . v . •us , 135 . o . 
325 , 36 s . ~ . 636 , 33 L . h . • 616 , 
before t .ile court , en bane , the ques­
tion was most elaborately considered . 
·acFarlane , J ., r e1dered t ~e opiniun , 

and it was hel d that the office of 
deput y shvriff and school director 
ere neith~r iLco~patible at common 

law ror prohibited by the ~onstitu­
tion , and ti.a t the test was , not "t..t c 
physical inability of ore person to 
di sct a r ge t he dut1 es of bot .... off i ces 
at the same tioe , but so~e cor.flict 
ir. tLc c~tles req ired of t.e ~!ricers . 
lro co· rt sal~ , at pa e 338 of 1~5 o . 
( 36 .;, • • 639 ) : 
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"' i'he r ema ini ng i nQ 1r y is wlle t her 
t he du ties of t he office of a eou.t y 
sher i ff anc t. .o so of sc1 ool d irector 
are so lncor.sl s te~ t and inco~patlble 
as t o r£ndor it i mproper t Lat r e­
sponder. t shoul d hol d botL at t he sane 
t i me . At co~ on l aw t . e or l y li~it 
t o t r e r.umbe1' of oftl ces or e person 
mi gh t hold was that tl' bY sho ~.- ld b e 
co1 'pat1 ble and C')nslstent . '!l" e i n­
compatibility coes ~ o t co~sist in a 
phys i cal i nab i lity or one por s vn t o 
disci: arge t he c.uties of tl,e t wo off i ­
ces, bu.t t l e r e mu.st be so e i rcorsi s ­
t cnoy i 1· tt ... Ei t hnctlot.s o1 t :t: e two -­
soilie c~flict f~n tn~ ~u tie~ r equired 
of the offi cez , as l ! Cre o~e h as so•e 
s Aoervi s ior. 0 1 t he ot ... ~r , is r equi red 
to deal r i t L, contr ol, or assist him. " 

J\l s o , in t h E. case o1' vtato e:x rcl. v . Luslc , 48 
"'o • 24 2 , t he 'Jpre~e l.o rt of t .1 s s tate !~elo. tha t tt.e 
office of the clerk o~ t l e cir~ t co· r t a s no t in­
COrJpat lble l1i t t l.at of t he clerk of 1he eo· ... mty cour t . 
'l'h i s case was a case ori6 i nat1n0 i n tho Circu. i t (,ourt 
of vOle l, '.) unty , I 1 s s o·u ·i . 

Si nce t 1 e matter set out ir your r c -,·J est l!l\.A s . Lc. 
consider ed accor d i ns t o ~re common law, .i t r Gsul ts 
that t r.e r ulins m s t be made i r accordance wi t v t.be 
facts ln each s eparate ca se . 

lhO c;_.lestior i r.volved i n your r v1.:l6St i~ W.bt \..h<.r 
or not t re ol!ice or ju ce ot .. ho count~ court , anc a 
dep~ty co unty assessor are ineo~natibl e and a gai nst 
tlvblic pol i cy . under ...,ect . o .• 13J24 R • .; . I i ss:~uri ' 
1939 , lr.e poTers of the coant 3 co~ rt a rc s peclfically 
se t out . Their principL l - o er is t o audit , ac.ju~t 
&ftd set i le all a ccount s t o rr i cr. the co ~nty shall ~ e 
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a par ty . 

~nder the fact s i n our cosc t .e judge of t he 
count~ co ... rt would. tc nu6.1 tin ... a r a allowing l' i s owr. claim 
a airDt tte coun ty . 

Sect i~n 13495 K. b . ~ issouri , 1939 , reads as f ollows : 

" The nu. ber of all depu ties req•1 :irvd 
by any co~t; offi ce slall be sub­
mi tted tol the co.4nty court , 'ar t.. t l e 
county court shall by order of recorc, 
permit each r.umber as ir their op1ni ~~ 
the necessary out iee of the office re­
qulre , and it shal l to tte ~~ty of 
each off1ber to sub~i t t he names of the 
deputies appo i nted not to exceed in num­
ber t ho ntimbor allowed bj tLe cow1ty 
CC' urt , and su et> n8Xles sh1ll be made a 
mattor of recor d by the county co urt . " 

Section 13496 R. s . issouri , 1939 , reads as 
follows: 

ttllo deput y shall ' l.o empl oyed unless 
t .11e pr incipal in suoh off i ce dev')tes 
L1 s entire time t o t.he c..uties of ris 
office . " 

under tie two a boTe sect ons t~e ccunty co 1rt 
approve s u. e nu.....,ber of ueput1cs i n any co r ty off ~ce , 
and provides t l:at no deputy shall t. e empl oyed urlcss 
t he principal i n such offl ee devotes his E-ntire time 
to the duties o! l .. is otfice. Therefore , t he jud .... e of 
t he county court is not eligible as a deputy county 
assessor . 
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~ection 13497 R. ~ . issouri , 1939 , sets out 
a penalty for the viol ation of tl e J~ct . 

ihe judge of the county co~rt , i n paying hi s 
salary , as a deputy county assessor, ~o~ lc te issuing 
a warrant and receipt in6 for same , which pract ice , in 
some offices , is prohibited by statute . 

The legislature enacte d what is no ·ect lor. 13799 
h . -> • isso 1ri , 1939 , which nrovides tl.la.t sheriffs, 
mars.t.a ls, clerks , collectors or the depu t ies o1 ar.y 
such oi'fice shall not 'be eligible t o t he oifice of 
treasur er of any county . lhe ~uprowe ~ourt construed 
that sectior, i n lhe case of >J t a"'e ex inf . to'bl ... t , 
ex rel . ~cDonald v . Loore , 152 s • . • (2d) 86 , 347 .• o . 
1170 , when it hel d that: 

""he pnrnoso of tho statute pro­
vl~ing thnt no sh~riff, marst al , 
clerk , or collector, or the ~eputy 
of any such offi cer stal l be ell i ­
b l e to the office of t r ea s Aror of 
any county ras to obviate the situa­
tion where one c ..~uld be. CI.oson troas­
urer and take aLe hol n tre offlce 
rrhen , i~ all proQability , publ ic 
money in his hands ln hl s form -r 
official canaci t y wo1l d have to ~e 
redeemed and rece ipted forb h i m­
self in ~is new o-t icial capacity . " 
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C~ l CLJSIO~: 

lt is , theref oro, t he opinion of t r is off ice t hat 
county court member s cannot be employed to ~·ork on the 
books of t he cou.n t y assessor , for t h e r eason that t~e 
du ty of the count y jucce , and the duty of a deputy 
assessor would be incompatible , and a~ainst public 
POlicy . 

Respectfully submitted 

iJ • J • bURKJ!. 
Assistant Attorney Gereral 

APPRvVED: 

ROY hte.Kl'ITRICK 
Attorney General of Missouri 

riJ B : RW 


