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1 Doar Judt•e JtcDowoll: 

Your letter of ltarch 20, 1042 , roquootinn our 
opin:on , is as follows: 

11 An old friend of mine in the County 
h0ro died lenvinr, a considerable 
esta te and, in tho will , he willed 
abJut v5o, ooo.oo to ~e t o hol d in 
trust for o. certain hoir . IIe a l so 
r:1ade mo executor of tho \iill . Thoro 
was considerable question in my mind 
about me acting in th~t capacity and 
I ~rould a!)preciate an opinion !'rom 
you about tho n o.tter . I doubt whether 
any litigation would ever cone up but , 
if it did, tt would cone up in rny 
Court . " 

Tho limitations placed upon tho non- judicial 
actions or a citizen who ha.s beco~o Judc;e or a Circuit 
Court aro co.1ta inod in tho followinc; statutes: 

Section 2024 , H. s . I.i s souri , provides: 

"Uo jud,..e of any court of record, ~:- ·::-
o~~ ~:· .r,. '.: -l:· ~ .. -:.· { r s '1.all nr actico or act 
as counselor or attorney in any cou t 
\'llthln t lrl. s stc..to , e;t..Ccpt as othoruise 
parmi tted by lava .;:- ·:: -::- -:: ~~ .;:. ·:. -::- -:~ ·::- . n 



Hen. J . C. I cDoriell (2) r.;urch 25, 1042 

::>ection 2026 , R. s . r:issouri , 1939 , pr ovides : 

"Uo jud(;e -::- -::- -::· ·:. ~l- .;:- .;;. -::· of any court 
shall have any partner practicinc in t he 
court of v;lJ.lch he is jud[;e ·!:· ·:: ·::· .;~ * ·~· . n 

Our cxacination of tho statutes does not didclose 
any other law vr ... 1c:1 places r estrictions u:>on any non­
judlcial activity in Yl ..lch a. Circuit Judge r1ie;ht de:Jirc 
to engage , except , of course , the 1 plied restraint on 
:11 0 personal non- judicial actions that ariso from the 
powers vested in t he General As se..ldbl y to 1r.tpeach a 
Circuit Judea '!'or hieh crimes or mi. sdenteunors and for 
misconduct , habit s of drurli{onness or oppression in 
office . " (Art . 7 , Sec . 1 , r·o . Const . ) 

These being all the restraints , express and l npliod, 
upon the non- judicial action of a Circuit Judge , it is 
obvious t hat t hore is no ler.;al prohibi tlon to ·.is actint.; 
as executor of a will and trust ee of t he estate created 
thereby. 

T'ne law pertalninr- to a!)polntment of executors con­
t ains no l lnit ation th~t would affect tho r it:;ht of a Cir­
cui t Judi,O to serve in t hut capacity . The only 1lni t ation 
is contained in Section 6 , 1: . s . 111~sour1 , 1939 , \Yhich 
provi des: 

"Uo jud_;e or clerk of any probate 
court , i n hi s own county, or !us deputy , 
and no •1nl e or :fema.le person under 
twenty- vne years o:f B.ijC 1 or o:f un-
sound r.rl.nd, sho.11 be executor or ad-
ministrator. ~ ... -;:- 'i:- ·: -::- .;:- ~· -!~ -: : .;. -: .. -:. *• n 

Ot her t han t his li~tation tho suitabll ty o:f a person named 
executor in a will scens to rest lareel y wit~ tho Probate 
Court . 
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Section 11, R. s . 1issouri , 1~39 , provides : 

"After probate of ~~y vdll , let~ors 
test~ontary shall be grant ed to the 
persons therein appointed executors . 
~: ·::- ·: ~ ~.- -r. ·:r ·:. ·:;. .;·- -r.· Unless it shall 
be sho\m to the satis~action of t he 
court , or t he judr,e in vacation, th!.t 
the person or persons so named are 
ineo~potont , unsuitable or improper 
person s to execute said ''ill , in w.lich 
ease soue other person t han tho executor 
na.ned may be appointed. " 

It \70uld seem t hat under t his ~tion it is i ncuobent 
u~on the proba~c judGe to respect the wi shes of the 
deceased and grant letters testamentary to the person named 
in the will , unless t here is an a~firmative showing t hat that 
person is "incot:'lpetent , unsuitable or (is an) i nproper1

11 

person to execute tho \7ill . As heretofore shown, t here is 
no law rendering a ~ircuit JudGe disqualified to act in 
t hi s capacity and t he above qualities s eem to relate nore 
to personal ability to perform. t ho t asks and absence of 
adverso interest t h an anything else . (Arringt on v . I!cCluer , 
;..4 ..> . ''• ( 2d) 67 , 71 (J·o . Sup .) . ) 

\lhilo it i s true any li tication arising over t hi s v1ill 
and t :1e trust est&.te created \7ould be co~nizablo _ in the Court 
o f whlch you are jud(:e , and t hat any action t o renovo t he 
trustee of a trust so created (City of St . Louis v. \,ennoker , 
145 J•o . ::so) and to appoint anot,1or trustee i n case of vacancy 
( Brendcll v. Korr, 242 r o . 317) , would also be cognizal.. l e in 
said court , we do not t hiruc t hat fact creates a disqualifica­
tion. 

Section 2012 , R. s. I11ssour1 , 1939, provides : 

"Uo jud0e of o.ny court of record. uho is 
interested in an~ suit ~' ~ ... {:· ·U ~· pending 
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before h.in, shall -c. ;~. ·:(' .;~ ·:; ~. ·~· ·:; ·::· ·:~ 
slt on the t rial or deternination 
thc_•cof . 11 

Adequate 9rovision is made by other sections of the 
s tstutes for callinc in another judr,e in case tho recular 
judGe may be disqualified for t ho causes stutod in J oc­
t1on 201 2 . 

It thus appears t hat the Lesislaturc has expressl y 
recognized t ho.t cases l'li[")l.t arise in which a Circuit 
Jud~e would have an i nt erest , and thus tacitly have per ­
mitted (by si l ence and fai lure to prohibit such !'unctions) 
such judce to ongar;o in non- judicial activities which r1ay 
cul.. .lina to in li tit; a tion in tho jud: e ' s court . Indeed, it 
is difficult to sec the need of barring a Circuit Jud~o 
from en3acing in all non- judicial act ivitie s ncrel y because 
such activities might result i n litigation being i nstituted 
i n the court of \''i ll ch he is judsc , when , as hero , provision 
is already made for t he j udge ' s disqualification from sitting 
on such case , o.nd provision is made for obtai:1ing an in­
partial special judce to t ake ~s pl ace . 

CVJ.ll.LU&I0!1 . 

It is , t herefore , our opin:on t hat merel y because one 
ls Jud~e of a l. i rcuit Court does not disqualify such person 
frau acting as executor of a will and t r ustee of an estate 
Cl"eatcd by such \7111 . 

A.tPROV .... D: 

RoY uc1a r ~ u ck 
Attor ney- General 
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Respectfully sub1.1ittod, 

L1 \ih ... lfC..., ~ . K~.uL ... Y 
Assistant Attorn ey- General 


