
CRIMINAL LAW : Prosecuting Attorney may introduce evi ence, 
even when defendant waives preliminary 

October 1 ~ , 1942 

~ -'~>" I r-F-IT-L_E_D_ 
Hor. . " . Logai'I err 
Prosecu tinc .ttorney 
J tor gan L)oun ty 
Versai lles , lssouri 

Dear ::>ir: 

Your request for an o inion in ~of ro ce to the 
· rolQing of prolL inary examinati r , l.B.s been recel. <;,a. 

Your rnair questio!' ., s whether or not there is aq 
law that forbi~s the holding of a preliminary examina · 
tion by the ..,tate , even though the defendant wa ives Sl. Ch 
examination. 

The sect: r aryolicablo to your question i~ ~ect i1 n 
3893 h . l . 1 issouri , 1939 , ililch reads as follows : 

"I.o prosecutine or circ...ti t attorr~ey 
ir this stttte shall fllo any informa-
tion charg1nr; any pf rson or persor1s 
with any felony , until such person 0r 
pers)ns shall fir~t have b er accorded 
t 1 e rit;ht of a prel..:.minar y exn t1l1 at..L. ')tl 

before some justice of tho pe.co in the 
county where t he offense is t> llered to 
have been co~itted in ncc~rd£rce with 
article 5 of t!1is chapter . At.d if upon 
such hearins "Lhe juotico e: nll determine 
that t.lJe alle sed o:t'fenae is hallnble , 'iuch 
person or per :>ns shall th.creu J~m be th.­
:nitted to bail condit.:.oned for tl ... clr o.p­
peara •• ce or. the first do.y of tbo :nE-xt 
r egular term and fro.., day to u.ay and t~..rm 
to term t hE-reafter , of i..he circui t court 
or the court having cri r inal jurisdiction 
i n such county , to answer such char ges a s 
may be pr eferred aGainst t hem, ab ide sen­
tence and jud~ent therein , and not to de­
part said court withou t leave: l)r ov1ded, 
a pr e l iminary examination shall i n no case 
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be r cqJired ~h~r~ same is waived by 
t he person cL4rbed ~itl tte crime , or 
in s.ny case where an i:t:.for l!'latior has 
been sub·s ti tuted for an indictment as 
aut!~ori zed by section 3953 . " 

'l'hcre is-noth.:.np~ in t .re above sect1...n that would 
prohibit t he prosect.t~r.g attorney f'rom iLtroauci.tg hi ev1-
dez-.ce before t he Justice of the peace Phere ti4e defer .. c.ant , 
or deferdants , have waived preliminar y e xamination . 

In some st~tes , s~ch as Texas , the statute expre sly 
authorizes an examining magistru.te to pr oceed with th 
prel in1inary e~i.tation, although accused waives hi8 ight 
to s-:1.ch examir .. a ti..:m . ( Porch v . oJtate , 51 Tex • . ur . 7 , 99 
sw 1122. ) .. 

In 16 ~ . J . p . 317 , it i s stated: 

" ·• ->:- -::· 'lhe state is not barred from 
hol ding a preliminar y exa.~ination even 
th~ugh delerdart waives his ri~~t there to , 

.. ;_. ·,, ~;~ ~. o l • I> ~ -;.;~ .,'4 {t- ~· ..z:· ~'" ~oa • " 

( 8t~te v . ~runot , 104 ~. ~~7 , 28 ~ . 
996; ~ctuinton v . +- + , 10 Okl . Cr . 520 , 
139 P. 705 ; Ponosky v . ~tate , e Okl . Cr . 
116, 126 ? . 451 . ) 

The I•eder'al Lourt , i n tl: e case of· V3r. hn'e~ v . U ..> •, 
36 Ied. 77 , 82 , hel d : 

"There are considerations of public 
policy upon which, i n the absence of 
express provi sion to the co~trary, it 
must be held to be in the discre tion of 
the examining o.ff'i cer· to suspend the 
examina tion or n~ t , u pon a waiver by 
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t he accused, as he shall deem beat for 
t he public i n t e r est . lf an arrest be 
made without good ground, an examina-
tion wlll show the f act, ano save t he 
expense of an i~quir~ by the grand jury. 
The arrested pat t y , sometiaes when not 
guilty , in order to uiver t suspicion f r om 
othc,rs , but more frequertl y uhen 0 u.:l ty, 
ano ir_ order t o aio ~-e escape of cot feder-

_ates in tho crime , i s quite u illing by 
waivir. ~ examination to s pprcss pres~nt 1n­
q·'iry, and oftener still , pEnr_aps , t1 is is 
done by t !1e ace . sed i.n tl~e liope of supor eso-
1ng t ho evidence aca:nst hi~self , or of ca-n­
ing some like a v.vatLtage f r om delay . An 1m~ 
mediate development of the evidence and testi ­
mony is so ~etirues e s sential to the eLds of 
justice , and it woul d be strar:ge i ndeed if 
the laws are so frru .• ed , or tl E:; co\l. rts di a­
posed so t o l nter pret t hem as to deny the 
government this i mportant power . I t s exer ­
cise , unless wantonl y abused, as a l most any 
power may b& abused, can harm no one . Or­
dinarily, l doubt not , an of~ er of the ac­
cused to wai ve an examinativn shoul d be 
accepted ; but if the commissioner be con­
vinced that the putllc lLt~rest will be 
better subser ved by ar. invest i gation , and 
especiall y if t he oistr i ct at tor ney request 
it, he may an~ should proc~ed to a f ul l hear­
i ng . 11 

It is , th(.r~forc , tl .. e opinL>n of thl a department th t 
you may proceed to intr ouuce evideLce in the ryrelimirar y 
even thoue)l the do.forc.ant s at the ti1e w~ived prelirninar 
exam .i.nation . 

hes~ectfully submit t d 

AP R0V .... D : 
~7. J . BURKE 
Assistant Attorney G neral 

ROY McKITTRICK 
Attorney General of ~issouri 
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