CRIMINAL LAW: Prosecuting Attorney may introduce evidence,
even when defendant walves preliminary,.

October 12, 1942

)
\0 |

Hon, G, Logan isrr —
Prosecuting Attorney 44'
Morgan County </
Versailles, !llssouri

Dear Sir:

Your request for an o inion in refererce to the
holding of preliminary examinatlon, has been recelived.

Your main question 1s whether or not there 1s anﬁ
law that forbids the holding of a preliminary examina+
tion by the State, even though the defendant walves such 4
examination. e

The sectisn appvlicable to your question is Sectign
3893 K, S, Missouri, 1939, which reads as follows:

"llo prosecuting or circult attorney

in this state shall flle any 1informa-

tion charging any person or persons

with eny felony, until such person or
persons shall first have been accorded

the right of a preliminary examlratlon
before some justice of the pesce in the
county where the off'ense 1s alleged to
have been committed in accordance with
article 5 of this chapter. And if upon
such hearing the justice shall determine
that the alleged offense 1s ballable, such
person or per=ons shall thereupon be ade-
mitted to ball conditloned for tlhielr ape-
pearance on the first day of ihe next
regular term and from day to day and term
toc temm thereafter, of the circult court
or the court having erinrinal jurisdiction
in such county, to answer such charges as.
may be preferred against them, ablide sen-
tence and judgment thereln, and not to de=-
part said court without leave: Frovided,
& preliminary examination shall in no case
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be required where same 1s waived by
the person charged with the crime, or
in eny ease where an information has
been substituted for an indictment as
suthorized by section 3853,."

There 1 nothing in the sbove sectiun thet would
prohibit the prosecuting ettorney from introducing hi

evie

derce before the justice of the peace where the defendant,

or deferdants, have walved preliminary examination.

In some atates, such as Texas, the statute expregsly

suthorizes an examining maglistrate to proceed with th
preliminary examiration, although accused walives his i
to such examinaetion. { Porch v. State, 51 Tex. .Cr. 7,
sSW 1122,) '

In 16 C. J. pe 317, it 1s steted:

" & % & The state 1s not barred from
holding a preliminary examination even
thﬂugh dexendart waives his right thereto,
m-‘i.-w-a.r..-;ﬁ-...
(bunte Ve urunot, 104 La, 237, 28 S5,
9963 Quinton v, Stets, 10 Okl. Cr. 5820,
139 P, 70563 Ponoaky ve otete, 8 0Okl, Cr.
116, 126 P. 451.)

The Federal Court, in the case of Ver buren v. U|
36 Fed, 77, 82, helds

"There are considerations of publiec
policy upon which, in the absence of
express provision to the coutrary, it
mist be held to be in the discretion of
the examining officer (o suspend the
examination or not, upon a waiver by

ght
9



Hon. G, Logan Marr (3) October 12, 1942

the accused, as he shall deem best for

the public interest. 1if en arrest be

made without good ground, an examina-

tion will show the fact, and save the
expenrse of an inguiry by the grand jury.

The arrested party, sometimes when not
gullty, in order to divert suspicion from
others, but more frequently when gulliy,

and in order to ald tue escape of confeder-
ates in the crime, 1s duite willing by
waiving examination to suppress present In-
quiry, and oftener still, perhaps, this 1is
done by the accused in the hope of suppress-
ing the evlidence agalnst himself, or of gain-
ing some llke advantage from delay. An ime
medliate development of the evidence and testi-
mony is sometimes essentlial to the ends of
justice, and it would be strange indeed if
the laws are =o framed, or the courts dis-
posed so to interpret them as to deny the
government this important power., Its exer-
cise, unless wantonly sbused, as almost any
power may be abused, can harm no cne. Or-
dinarily, 1 doubt not, an offer of the ac=-
cused to walve an examinetion should be
accepted; but if the commissioner be con=-
vinced that the publlic interest will be
better subserved by en Investigation, and
especially If the district attorney request
it, Ee may and should proceed to a full hear-
ing.

It 1s, therefore, the opinion of this department that
you mey proceed to introduce evidence in the preliminary
even though the defendants at the time waived preliminar
examination.

Respectfully submitted

AP ROVED: . '
We de BURKE
Assistant Attorney GTnoral

ROY MeKITTRICK
Attorney General of Missourl
WJIBsRW




