CRIMINAL LAW: Ward under guardianship by reason of
unsound mind can be prosecuted criminally.

May 25, 1942 |

Hon, G, Logan liarr
Prosecuting Attorney F l L E.
Morgan County

Versailles, ilissourl

Dear Sir:

We are 1n receipt of your request for an opiniors
under date of ¥ay 26, 1942, which reads as follows:

(=]

"Lafayette Light is a resident of
this county, and 1ls a ward of the
public admlnistrator of Jackson
County, ilssouri, e 1s a veteran
of Vorld War 1, and is getting
compensation from the Federal Govern-
ment, ke 18 in reality a charge and
a ward of the rederal Veterans Eureau,
The Veterans Acministration really
look after him, althouszh hils present
legal representative 1s the public
adninlstrator of Jackson County.

Any estate he has 1s the comnpensa-
tion paid him by the 'edersl Covern=
ment, Lighi does own & farm on

which he does live, The Federal
Government from time to time hes had
him confined ir Federal institutions.

"Wherever Light lives, he 1s & nui-
sance becsuse of his dispositions and
‘hies mental derangement. Now he works
in his garden with orly his shoes and
hat on., TLe kills and eats trespassing
chickens of his neighbor, ke tears
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down & division fence that he has

erected and when the nelghbors cows

come over, he milks the cows for his

own use and then drives the cows home,

He creshes through wooden gates with

his truck across private passage ways
leading into his farm., ie threatens

to close another privete passage way
ecross his land, that might be excepted
out of his conveyances, it the most,

he secems to be gullty of misdemeanors,

He uses foul and violent language, makes
threats of a blood curdling nature, and
then retreets behind the fact that he

is insane, and chellenges the varties
offerded to do something sbout the situa-
tion. A representative from the Veterans
Buresu at Lxcelslor Springs, lo., has been
down to investigate some of the facts and
the causes for complaint,

“The nmeighbor offended has been trying
to get some actlon out of my office.
Right now 1 at & loss to know what can
be done.

"Sections 4046, 4047, Mo, K. S. 1939,
seems to concern a case wherein the de-
fendant, beceame insane from the time
the crime was committed and vefore the
trial of the cese ard was insane at the
time of the trial., Sections 9348-9351
inel., K, S, Ho,, 1939, provide for the
handling of insane parties charged with
a crime, Therein, a defendant has not
been adjudiceted insane., In the Light
case, the defendant is a person of une
sound mirnd, and has been adjudicated
and has a lepgal guardlen, J3Sectlon 9340
R. 3, Fo., 1939, provides that if a per-
son be dangerous %o be at large, then
an order can be obtained to have him
conf'ined,
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"In case that Light should be appre-
hended for hils misdemeanorsj should
he be prosecuted or should he be

tried for his liberty, in the probate
court on the theory that he is a
dangerous person to be al large and
should be counfined, Should that come
plaint be made to the wmorgan County
probate court, or the Jackson county
probate court?

"Is this man a pauper and would make
the county liable for the costs, or
with his compensation from the Federal
government should he pay hia own costs
in a state institution?

"Is tiLls man a legal resident of lorgan
County, ko,.?

"1 he is a ward of the Federal [overn-
ment, how can we obtain superior jurise-
diction unless we just assume it? 1
have taken this matter up with the guar-
dian, the public administrator of Jackson
County, and he relerred me to the Veterans!
Administration. They seem io be very slow
about any action, and they might not take
any action. This man has caused endless
trouble, and he has been found by the
Federal government not to be creszy and
violent enough all the time to be cone
fined in some Federal institulion. in
the meantime the adjolining neighbor com=
plains to me and the sheriff about the
treatment, he is called upon to suffer
from this man Light,"

quest that the Public Administrator of Jackson County,
Missouri, was appointed guardian of the ward, LaFayett
Light, in accordance with Section 447, Article 18, C
1, R. S, Missouri, 1939, which reads as follows:

We are assuming from the facts stated in your ri:

e
pter
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"If information in writling, veri-
fied by the informant on his best
information and bellef, be glven

to the probate court that any per-
son in its county 1s an idlot, luna-
tic or person of unsound mind, and
incapable of managing his affairs,
and praying that an irnquiry thereinto
be had, the court, if satisfled there
is good cause for the exercise of its
Jurisdiction, shall cause the facts
to be inquired into by a jury: Pro-
vided, that 1f neither the party
glving the irformatiorn i: writing,
nor the party whose sanity is being
irquired into call for or demand a
jury, then the faects may be inquired
into by the court sitting as a jury."

Under Article 18, R, 5. Missouril, 1939, and by

reason of Section 474 of sald article, the probate judge

may make an order of restraint for the safekeeping of
the ward, Under this section it 1s discretionary wil

the probate judge to make such an order.

Also, under Section 497, of Article 18, K., S,

Missourl, 1939, it is mandatory that the guardien con=-

.fine the ward if he 1s so far disordered in his mind

L % o

h

as to endanger his own person or the person or property

of others. The fact that the ward is not now confin
is in your county, and there 1s no evidence that he
escaped from any confinement, shows that no order heae
been made as set out in Sections 474 and 497 R. S.
Missouril, 1939.

d,
L]

The hearing as to imsanity or as to the unsoundnpess
of mind, as above described and set out 1n Section 447,

supre, 1s a proceeding to protect the property of th
ward and 1s not conclusive as to his criminal condit

ion.

Section 9348 R. S. Missouri, 1939, reads as follows:
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"When a person, tried upon indict-
ment for any crime or misdemeanor,
shall be acquitted on the sole ground
that he was insane at the time of the
commisslion of the ofiense charged,
the fact shall be found by the jury
in their verdict, and by their ver-
dict the Jjury shall further find whe-
ther such person has or has not en-
tirely and permanently recovered from
such ipnsanity; end in case the jury
shall find In thelr verdiet that such
person has so recovered from such in-
sanity, he shall be dlscharged from
custody; but in case the jury shall
find such person has not entirely and
permanently recovered from such in-
sanity, the prisoner shall be dealt
with as provided in the two following
sections,”

It will be specificelly noticed that the above sec-
tion specifically statess " # % & tried upon indictment
for any crime or misdemeanor, # & & " Since Section 9348,
supra, merely sets out tﬁe form of verdict of the Jury in
case the defense is insanity, we are suggesting that
information for misdemeanor, if filed, be filed in the
circulit court, and that the defendant be given a jury trial.

It has been repeatedly held that the issue of in
is tested on the guestion of whether or not the deien
knew he was doing wrong at the time of the commission pf
the act, and if at that time he knew the difference between
right and wrong. it was so held 1in the case of State
liller, 2285 5. W, 913, 1. c., 915, where the court sal

"The question of the sanity or ine-
sanity of = defendant who has come
mitted a crime 1s limited to the
time of its commission. 8 R, U, L,
p. 64, par. 1l4; 16 Ce Jo Pa 100.
par, 75; State v, Eiller, 111 Ko.
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loc., cit, 551, 20 S, W, 243;

State v. Erisht, 134 Mo, 404.

35 S, W, 1145; State v. Palmer,

161 ko, 152, 61 S, W, 651; State

v. Porter, 213 Mo. 45, 111 5, W, 529,
127 Am., St. Rep., 5893 State v. Riddle,
245 Mo, loc. cit, 458, 150 S, W, 1044,
435 L. R, A, (No So) 150. Ann, Cas.
1914A, 884; State v. Hose, 271 lo.
loc. cit, 18, 195 S, W. 1013,"

Also, in the case of Elsenhardt et al v. Siegel et
al, 119 S, W, (2d4) 810, 1. c. 812, where the court ﬂaid:

"Plaintiffs had no case, except on
the issue of murder, and there was

no murder if John was insane, even
though it be assumed that John killed
Herman under such circumstances as
would constltute murder by a sane man.
it would be more than an anomely to
say that plaintiffs could proceed on
the theory of murder, but that de-
fendants could not interpose the de~
fense of insanity, which is one of
the generally recognized defenses of
one charged with the commission of
crime, Citation of authority is not
necessary, but see Wharton on Homi-
cide (3a Ed.) Sec., 5363 1 Wharton &
Stille's Med. Jur. (5th Ed.) See.
1623 State v. HKose, 271 Mo, 17, loc,
cit, 27, 195 S, W, 1013, And the test
in determining the issue of sanity
is: Did the accused at the time of
the commission of the alleged crime
'know that he was doing wrong?'

State v, Rose, supra.
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"We shall rule the present case on

the theory that the trlal court found
that John shot and killed Herman, and
under such circumstances as to constl-
tute murder, if John were sane, but
also found that at the time of the
killing, John was rnot eriminally re-
sponsible because of his insanity,"

And, in the case of State v, Jackson, 142 S, I,
(2d) 45, 1., c. 49, where the court said: '

"# # % 'This testimony is glven for
the purpose of showing that the de-
fendant, Chester Jackson, is not e
pormally minded person; that he is
mentally deficient, and that he has

the mind of a child, and that he does
not have the willpower to overcome

his passions, or his desires.,' Still
later counsel further stated that the
pain and fever from appellant's ill-
ness seventeen years before so scarred
and injured him that the growth of his
mind was arrested and he never became

& normel child, Continuing, he sald

the doctor would testify that appellant's
mind hed not grown since his 1llness
end is still undeveloped; that he is a
degenerate, and does not have the mind
of more than a ten year old boy. Follow-
ing that, the statement was repeated
that eppellant's will power was so weak
that he was unable to control his de-
sires, Iimpulses and instincts when
aroused,

"None of that proves insanity in

the sense required by our law, As al-
ready stated, the defense of irresisti-
ble impulse is not recognlized in Mis-
sourl. And ir practically &ll juris-
dictions mere retarded mental development
or subnormality is not a defense. The
prevailing rule on this question is thus
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set out in 14 Am, Jur,., supra,

sec, 32, p. 788: 'Criminal re-
sponsibllity does not depend on

the mental age of the accused or

upon the question whether hils mind

i1s above or below ‘that of the ideal,
average or normal. Mere weakness of
mind, ignorance, or deficiency in
any mental funetion is not in law
equivalent to a want of capaclty and
will not excuse the perpetration of
a crivinal act, unless the mentality
of such a person is of such subnormal
character as to render him incapable
of distingulshing between right and
wrong, in which case it is undoubtedly
a defense, Ihe law does not require,
as the condition on which criminel
responsibility shall follow the com-
mission of crime, the possession of
one's faculties in full vigor or a
mind unimpalred by disease or infirm-
ity.' See, also, 10 L, K, 4,, K, 8.,
999, note, 44 A, L, R, 584, annota-
tion-

If the defendant 1s acquitted by reason of insanity
at the time of the commission of the act, and the jury
returns a verdict that he is still insane, then the gourt,
if the prisoner is not a poor perscn, and the court be-
lieves from the nature of the offense that it would be
unsafe to permit the prisoner to go at large, shall
an order that he be sent to a state hospital, design ting
it, and further order that the costs of the confinement be
paid out of the eatate of such person,

is liable for the costs of his detentior and the pa
shall be made in accordance with Seetion 9350 K. S.
sourl, 1939, Under this section the expenses are paid
by the prcper countye.

It is a question of fact, in each individual case,
as to the residence of the defendant, and as to whi
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county should pay the costs of the defendant's restraint
in case he is a poor person.

In the case of Thomas v, Macon County, 175 Mo,
68, 1. c. 73, the court, in construing what is now $ec=-
tion 9348, supra, stated:

"Then sections 4885 and 4887 make pro-
vision for another case, that 1s, when

a person is tried for a criminal offense
and acquitted on the ground that he was
insane and he remains in that condition,
the court 1s to order him to be kept in
custody 'at the expense of the proper
county, until the county court shall canse
nim to be removed to the asylum, as in
cases of insane poor persons.,' The stat-
ute then directs that the county court
shall proceed in the matter as directed
in sections 4874 and following, except
that 1t is not to enter on the inquiry
as to insanity, that fact having already
been adjudged by the circult court.

"The sectlions above referred to contain
the orly provisions to be found in our
statutes expressly sutio rizing the cost
of keeping a patient in the asylum to
be charged to a county and in each of
those cases it requires that the person
be a resident of the county and that the
county court should take the preseribed
action in the premises,”

Also, in the case of The State ex rel Yarnell v,
The Cole County Court, 80 Mo, 80, the court, in passing
upor & question of fact as to the rssidence of an insane
person, at page 84, sald:
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"% # « It seems to have been the
purpose of the legislature to provide
that before the support of an insane
poor person of one county can be
shifted to or cast upon another coun-
ty, such insane person must have ceased
to reside in the former county for the
period of one year., The same policy
has been indicated in the law regult-
ting the support of the poor, (2 R, S.,
p. 1289, secs, 6579, 6581,) where 1t

is provided that poor persons shall be
received, maintalned and supporte by
the county of which they are inha
tants; and that no person shall bd
deemed an inhebitant, within the mean-
ing of the chapter, who has not resided
in the county for the space of twelve
months next preceding the time of any
order being made respecting such person,
or who shall have renoved from another
county for the purpose of imposing the
bturden of keeping such poor person

on the county where he or she last re-
sided for the time aforesaid.”

In view of the facts set out in your request, the
question as to which county should pay the costs of the
defendant's restraint in case a jury, by its verdict on
an information filed, found that the defendant was still
insane, is not involved in your request, We say that
for the reason that the public administrator is not
appointed for poor persons without some estate, and for
that reason the costs of the defendant's detention woyld
be at the cost of the defendant's estate,

We have no statute in this state which prohibits
the filing of a charge, or a trial, under the crimina
law where the defendant has been adjudicated insane a
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civil proceeding., This general rule of law has been [
lowed in meny states and by the rederal Court., In th
case of Whitney v. Zerbst, 62 I', 24 970, the Cirecuit

of Appeals, Tenth District, stated the rule as follow

"We cannot subseribe to the doctrine
that a person committed for lusanity
who escapes and commits & criminal
act is, because of such comaitment,
imrmune from prosecution therefor,

"Where, after an adjudicetion of in-
sanity and commitment to an asylum
in a clvil proceeding, a person so
adjudged and corfined commits a
criminal act, & court having juris-
diction over the offense may take
him into custody and try him for such
offense in the absence of statutory
provision tc the contrary, Myers

In re McWilliams, 254 ko, 512, 164
5, W, 221.

"While insanity, in the sense that
term is used in the criminal law,

at the time the criminal act was done
mey be asserted as a defense to the
criminel charge and present insanity
may be asserted as & bar to trial on
such charge, the issues with respect
to such a defense or bar are for the
determination of the court having
jurisdiction of the criminal offense,
In re licWillliams, 254 Mo, 512, 164

3, W, 221, The court may submit the
issue of present insanity es a bar

to trial to a jury lmpanelled for
that purpose, or may determine the
issue itself. Insanity at the time
of the commission of the offense is
a defense and presents an 1lssue une

ol=-

ourt
:
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der the plea of not gullty for the
determination of the jury at the
triel for the offense, Ex pnrte
Charlton (C, C, K, J,) 185 F, 880;
Charlton v, Kelly, 229 U, S, 447,
4€2, 33 8 Ct. 945, 57 L, Ed, 1274,
46 L. R, A. (N, S.) 3973 Youtsey v.
United States (C. C. A. 6) 97 F.
o37.

"While an adjudication of insanity
is admissible in evidence upon the
trial of an 1ssue of insanity at
a time subsequent to such adjudl-
cation (State v. McMurry, 61 Kan,
87, 58 P, 961; Wheeler v, State,
34 Ohio St. 394, 32 Am, Rep. 372;
Hempton v, State, 111 Wis, 127,

86 N, W, 596), it is not conelu-
sive and may be rebutted by other
evidence, liale v, Harris, 169
Mich, 172, 134 E, W. 11113 Eagle
v. Peterson, 136 Ark. 72, 206

3. ¥, 65, 57, 7 A, L. R, 553,"

In the above quotation the court has cited In re lcWilliams,
254 Mo, 512, 164 S, W, 221, which also follows this le.

CONCLUSION

In view of the above suthorities, it is our opinion
that a ward of a public administrator of Jackson County,
Missouri, who commits a misdemeanor in Morgan County can
be prosecuted for his criminal acts, even though a gu rdian
has been appointed for him,

It is further the opinion of this department tha
the ward can set up insanity as a defense, but it 1s
question of fact for the jury to pass upon. The ques
tion involved is whether or not, at the time of the c
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mission of the act, the ward knew the difference be-
tween right and wrong.

It 1s further the oplnion of this department thet
if the jury should return a verdict to the effect t
the defendant was inssne at the time of the commission
of the act, and has not permanently recovered from such
insanity, the judge of the circult court may order s

confinement through the proper institution at the cost of
the ward's estate,

Respectfully submitted

W. J. BURKE
Assistant Attorney General

APPROVED?

ROY MeKITTRICK
Attorney General of Missouri
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