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CRlMlNAL LAW: Ward under guardianship by reason of 
unsound mind can be prosecuted crimina lv. 

I 

lion . G. Lo~-;nn • arr 
Prosecut ng Attorney 
t..organ County 
Versailles , Uissouri 

Dear Sir: 

May r 
~ , 1942 

I 

We aro lr. rt.ce ip t of your request £or 
under ela te ot· 1. ay 26 , lg•.t2 , which .reads as 

an opiniof , 
follows: 

"Lafayette ~1ght is a res~dent of 
this countjo , .... nc. ls a ward of tl1o 
public a6mlL~strator of Jackaon 
County , .1issou.r1 . . o is a veteran 
of orld " t.r 1 , and is gett i ng 
co·~mo .. ~sc tl ;n fro :t the I•'odcro.l Govern-
out . Le is i n reality o. char ge and 

a ward of the Federal Veterans Bureau . 
'l"'he Vetera.!1S Aanir.is tration rt:o.lly 
look a..ft(,I hi J , al Lhou ,h his prea~r. t 
le~al repro ontLt1~o ls the ruLlic 
aruninlatrat~r of JacksoL ~o~ty . 
Any estate he has- is tho co· tpensa­
tion paicl him by the f.'edoral Govcrn­
mor.t . Li t.Jlt a.o~s own a fo.ru on 
which he does llvo . ~he Federal 
Govern .. lent from time to time. has had 
him COl lfined i n l·c.c.eral i r:otitutions . 

"Wherever Li._:ht livos , he is a nui­
sance beco use of his dis~osit1ons and 
1 is mer tal dere e c .. t . Now he works 
in his garden itr o~ly his ohoes and 
hat on . Ho kills ar.d eats trespassing 
chickens of his nei Ghbor . ll~ tears 
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down a division renee that he has 
erected and when the neiahbors cows 
come over, he milks the cows for hie 
own use and then drlves tho cows home . 
He crashe s through ~ooden gates with 
his truck across pr~vate passage ways 
leadi ng into li~ far.m . lie threatens 
to cl ose ar.other private passage way 
across his land, that micht be exco~ted 
out of Lis conveyances . t.t t he moat , 
he sce..as to be t,ili l ty of ulisdemeanors . 
Le uses .foul and violont language, makes 
threats of a blood curdling r..ature , and 
then retreats berJnd the fact that he 
is insane , a rd cr~llenges hlle parties 
offer ded to ao so!tlething about the situa­
tion . L represen tative f r om the Veterans 
~lreau at ~xcelsior Spri nGs, 10 ., has been 
down to investic;ate son1e of the facts and 
the causes for complaint . 
n The neighbor offended has been trying 
to get Pome ac tion out of rny office . 
R1~t now 1 at a loss to lmovr what can 
be done . 

"Sect ions 4046, 4047 , Uo . R. s. 1 939 , 
seeMs to concern a case where i n the de­
fendant, became inse.rc from the t i r•e 
the crime ~as comm~tted and before the 
trial of t he case aLd was insane at the 
time of the trial . Sections 9348- 9351 
irel., 1t. s . lfo ., 1939 , provide for the 
handling or insane parties charged with 
a crime . 1herein , a delerdant has not 
been a djudice ted insane . In ll".e ..... 1 h t 
case, the defendant is a person of un• 
sound oind, and has been adjucicated 
and has a l egal gllardian . J oct ion 9340 
R. s . Ho . , 1939 , provides tl~t i .f a per­
son be dangerou s to be at large , then 
a:o order can be ob to.i ned to have him 
cor fined. 
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"In case tha t J..~i r_:ht should bo appl·e­
hended for his mindemea.1.1or s ; should 
he be prosecuted or should he be 
tried £or his liberty, in tLe probate 
court on the theory thnt he is a 
dangerous person to be at large and 
should ba co1~1ned . Should thnt com­
plaint bo made to the , ... ol·0 an County 
probate court, or the Jackson county 
probate court? 

"Ia this man a paup&l" and woula make 
the county liable for Lhe costs , or 
with his co~penaation f rom the Federal 
government should he pay hi s own costs 
in a atafB institutionY 

"Is t ... is man a le~al resident of Uorgan 
County, uo . ? 

"Ir he ia a mlrd of the .t";ledcral c o~-ern­
ment , hon can we obtain superior ~uris­
diction ~ens we just assumo it? l 
have taken this :matter up with the guar­
dian, the v~blic administrator of Jackson 
County, and ho r ef'crred me to the Veterans 
Administration . Thoy seem to be very slow 
about any action, and they mi~ht not take 
any action. This mac has caused endless 
t r oubl e , and he has been found by the 
Federal government not to be crazy and 
violo~t enouvh all the time to bo con­
fir-eo. in somo !."cderul ir.stitut.:.on. ln 
tho ~eantico the adjo:ning neighbor co~ 
pl ains to me and the sheriff about the 
treatment , he is called upon to suffer 
from this man Light. " 

e are nssucing fro~ the facts stated in your r -
quest that tho Public Admi~istrator of ~ackson Count 
»Ussouri , was appointed guaruialJ of tho ward, LaFaye 
Light, i n accordance with Sec tion 447 , Article 18, C 
1, R. s. Missouri, 1939, whiCh reads as follows: 
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"If i nformation in writing , veri­
fied by the i nforman t on his best 
i nformation and belief , be given 
to the probate court that any per­
son in its county is an idiot , l una­
tic or person of unsound mind , and 
incapable of mana ging his affairs , 
and praying that an inquiry thereinto 
be had , the court, if satisfied there 
is good cause for the exercise of its 
jurisdiction, shall cause the facts 
to be inquired i nto by a jury: Pro­
vided, that if neither t he party 
g iving the i rSormation i ! writing , 
nor the party whose sanity is being 
i nquired i n to call for or demand a 
jury, then tho facts may be inquired 
i nto by the court sitting as a jury. " 

Under Article 18, R. s. Missouri , 1939, and by 
reason of Secti on 474 of said articl e , the probate j dge 
may make an order of restraint for the safekeeping o 
the war d . Under this section it is discretionary wi h 
the probate judge to make such an order . 

Also, under Sectlon 497 , of Article 18 , R. s . 
Missouri, 1939, it is mandatory that the guar~ian co -

.fine the ward lf he is so far disordered in his mind 
as to endanger hi s own person or the person or pr ope ty 
of others. The fact that the ward is not now conf1n d , 
i s in your county , and ther e is no evidence. that he a s 
escaped from any confinement , shows t hat no or der ha 
been made as set out in Sections 474 and 497 R. s . 
Missouri, 1939. 

1be hearing as to insanity or as to the unsoun ess 
of mind, as above described and set out i n Section 4 7, 
supra, is a proceeding to protect the property of th 
ward and is not conclusive as to his criminal condit on. 

Section 9348 R. s. Missouri , 1939, reads as fo l ows: 
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" .. hen a person , tried upon indict­
mont for any crime or mi sde~eanor, 
shall b e acquitt ed on the sol e Ground 
t hat he was insare at the t1~6 of the 
commisalon of tne of!ense char ged, 
t he fact shall be found by the jury 
i n their v~rdic t , ond by their ver­
dict tho jury shall further fird he­
thor sueh per son h a s or has not en­
tirel y and permanently recovered from 
such in san1 ty; and in ca se t l.e jury 
shall f i nd in t.t.eir v r dict that such 
person has so recovered from such in­
sanity, he shall t o dischareed f r om 
custody; but in ease the jury shall 
find such person has not entir e l y and 
permanentl y recovered from sueh in­
sanity, the prisoner shall be dealt 
with as pro~ided 1n the two following 
sections . " 

It will be specificall y noticed that t he above s 
tion s pecifically s tatea: " * ~- ~- tried upon i ndic 
for any crime or misdemeanor, i:· ·:t- -~:· • " Si nce Sect 
sup ra, mer e ly s ots out the r or n of v e r dict of the j ur 
case the defense is insanity, we are suggesting that 
information for misdemeanor , i f filed, be filed i n the 
circuit court, and that the defendant be g iven a jury trial . 

It has been repeatedly hel d that the issue of ins 
is tested on the questi on of ~hether or ~ot the deLend 
knew he was doing wron~ at ~ time of the commissi on 
the act , and i f at ~ ~he knew the difference be 
ri3ht and wrong . Lt was s o hol d in the ea se of State 
willer, 225 S . \, . 913 , 1 . c . , 915 , where t l.c c ourt sa i 

"The question of the sanity or in­
sani ty or· a defendant who has com­
mitt ed a crl10 is li ited to the 
time ot• its COmr.liSSi Jn . 8 1 •• "' • L . 
p . 64, par . 14; 16 c. J . p . 100 , 
par . 75 ; State v . iller, 111 ~o . 
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loc. cit . 551, 20 s. w. 243 ; 
State v . right , 134 Mo . 404 , 
35 s . \ .• 1145 ; St ate v. Palmer, 
161 ho. 152 , 61 s. '• 651; State 
v . Porter , 213 ao. 43 , 111 S. W. 529 , 
127 Am . St . Rep . 589 ; State v. Riddle , 
245 Mo . loc •. cit . 458 , 150 s . tl . 1044 , 
43 L. R. A. ( ~ . S .) 150, Ann . Cas. 
1914A, 884; State v . Rose , 271 llo . 
loc. cit . 18 , 195 s . i . 1013." 

Also , in the case of Eisenhardt et al v . SieJe et 
al, 119 s. w. (2d) 810 , 1. e . 812, where the court aid : 

"Plaintiffs bad no case , except on 
the i ssue of rder, and there was 
no murder if John was insane , even 
t hough i t be assumed that John killed 
Herman under su ch circumstances a s 
would constitute mur der by a s ane man . 
It woul d be more than an anomaly to 
say that plai~tiffs coul d proceed on 
t he theory of murder , but that de­
fendants could not i nter pose the de­
fense of i nsanity, which ia one of 
t he generally reco~~ized defenses of 
one char ged with the commission of 
crime . Citation or authority is not 
necessary , but see Wharton on Homi­
cide {3d Ed .) Sec. 536; 1 Wharton & 
Stille 's Med. Jur . (5th ~d.) Sec . 
162; St ate v . hose , 271 o . 17, loc. 
ci t . 27, 195 s . w. 1013. And the test 
in determining t he i ssu e of sa.nity 
is : Did the accu sed at the time of 
t he commission of the alleged crime 
'know that he was doing wrong? ' 
State v . Rose , supra. 
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"We shall rule the present case on 
the theory that the trial court found 
that John shot and kill ed l:lerman , and 
under such circumstances as to consti­
t ute murder , if John were sane, but 
also found t hat at the tlce of the 
killing, John was not c r1minall y re­
spons ible becau se of his insanity. " 

And , in the case of State v . J ac1.son, 142 s . \7. 
(2d) 45 , 1. c . 49 , where tho court said: 

" :; .'· ·::· ' 'Ibi s testimony is given for 
the pur pose of showing that the de­
fendant , Chest er uackson , is not a 
normally mi nded per son; that he is 
mentally deficient , and that he has 
the mind of a child , and that he does 
not have the willpower to overcome 
his passions , or his des i res .' &till 
later counsel further s tated that the 
pain and fever from appellant ' • ill­
ness seven teen years before so scarred 
and injured him that the gr owth of his 
mind was arres ted and he ~ever became 
a nor mal child. Continuing , he said 
the doctor woul d t estif y that appel l ant ' s 
mind had not grown sinc e his illness 
and is still undeveloped ; that he is a 
degenerate , and does not have the oind 
of more than a ten year ol d boy. l•'ollow­
ing that , the statement was r epeated 
that appel lant ' s will powor was so weak 
that he was unabl e to control his co­
sires , i mpulses &1d instincts when 
aroused. 

"None of that prove s i n sanity in 
t he sense req~ired by our law. As a l­
ready s tated, the defense of irresisti­
ble impulse is not recoGnized in Mis­
souri . And i r. prac ticall y &11 juris­
di~t1ons mere r etarded mental devel opment 
or subnormal ity is no t a defense . The 
prevailing rule on this question i s thus 
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set out in 14 Am . Jur., supra, 
sec . 32 , p . 788: 1 Cri~inal re­
sponsibility does not depend on 

May 28 , 19 2 

the mental age of the aecased or 
upon the question whether his mlnd 
is above or below ~thnt of the ideal, 
average or normal . ore weakness of 
mind, ignorance , or deficiency in 
any mental function is not in law 
equivalent to a want of capacity and 
will not excuse the perpetration of 
a crit inal act, unloss tne mentality 
ot such a person is of such subnormal 
character as t o render h im incapable 
Of d1stiLzuish1ng between right and 
wroll8, 1n which case it is undoubtedly 
a defunse . .L.L.c 1. ... -.. does not rcq .... lre , 
as t he condition on which crim1Lal 
responsibility shall follow tLe com­
mission of crime , the possession of 
one 's faculties in full vigor or a 
mind unimpaired by disease or i nfirm­
ity.• See , also, 10 L. h . A. , ~ . s ., 
999 , r ote ; 44 A. L . R. 584 , .annota­
tion . " 

If the defer.dant is acq.itted by reason of ins 
at the time of the commission of the ac t , and the ju 
returns a verdict that be is still insane , then the 
if the prisoner is not a poor person, and tho court 
lieves from the nature of t ho offense that it would 
unsafe to per.cit the prisoner to go at large , shall 
an order that he be sent to a state. hospital, design 
it , and further order that the costs of the confinem 
paid out of the estate of such person . 

I t t he defendan t is a poor person the proper co 
is liabl e for tho costs of his detentioi and t he pa 
shall be cade iL accordance with ~eetion 9350 h . s . 
sour ! , 1939 . t nder this section the expenses are pa 
by the proper county. 

It is a ques t ion of fact , in each indivi dual ca e , 
as to the residence of the defendant, and a s to whic 
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county shoul d pay tho costs of the def endant's rest aint 
i n case he is a poor person . 

In the case of ThonaB v . !:aeon County, 175 h O. 
68 , 1. c . 73, t he court, in construing what is now ec­
tion 9348 , supra , stated: 

"Then sections 4885 and 4887 make pro­
vision for another ease, that is , when 
a person is tried for a criminal offense 
and acqu1 tted on the ground that he was 
insane and he remains in that condition, 
the court is to order h im t o be kept in 
cu stody 'at t he expense or the proper 
county, until the county court shall caus 
' ~ ~ t0 be removed to the asylum, as i n 
cases or insane poor persons . ' The stat­
u te t hen directs t hat the county court 
shall proceed in the matter as directed 
in secti~ns 4874 and following, except 
that it is ~t to ent~r on the inqu iry 
as t o i n·sanity, t hat fact having a lread-y 
been adjudged by the ci rcu1 t c ourt . 

"The sections above referred to contain 
the or l y provisions to be round in 0ur 
statu tes expressly aut.'D rizing the cost 
of keeping a patient i n the asyl um to 
be chare ed to a co~ty and i n each of 
t hose cases it reqv ires that the person 
be a r esident of the cou nty and t ha.t tl..e 
county court sho~ld take t he proscribed 
action in the premise s . " 

Also , in t he caso or The State ex rel Yarnell 
The Col e County Court , 80 o . 80, t he court, in pas ing 
upoP a question of fact as to t he r s sidenco or an 1 ane 
person, at page 84 , said: 
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n* -!~ * It s eems t o have been the 
pur pose of the l egislature to pr ovide 
that before t he support of an i nsane 
poor person of one county can be 
shi fted to or cast upon another coun­
ty, such insane person must have ceased 
to r eside i n the former county for the 
period or ono yenr . The same pol icy 
has been indicated i n the law regula­
ting t he support of t he poor , (2 R. s., 
p . 1289 , sees . 6579, 6581,) where it 
is provided that poor person s shall be 
received, maintained and supporte~by 
t he county or which they are inhab._i­
tants; and t hat no person shall bet 
deemed an inhabitant, within the mean­
i ng of the chapter, who has not resided 
in the county for the space of twelve 
months next precedil.g the time of any 
order being ~ade r especting such person, 
or who shall have r emoved from anot her 
county for the purpose of imposing t he 
b~r~en of keeping su ch poor person 
on the county whore he or ane last re­
sided f or the ttme aforesaid. " 

In view of the facts set out i n your r equest, th 
question as to which county aho ~ld pay the costs of t e 
defendant's r estraint i n case a jury, by i ts verdict n 
an information fi l ed, found t hat t he defendant was st 11 
insane, is not involved i n your request . te say that 
for the reason tho.t the public administra'tor is not 
appointed for poor persons without s ome es tate , and f r 
that r eason the costs of t he defendant ' s detention wo ld 
be at the cost of the defendant ' s estate . 

~e have no statute i n this state which prohibits 
t he filing of a charge , or a t rial, under the crimina 
law where the defendant has been adjudicated insane i a 
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civil proceeding . Thi s g ener a l rule of la has been ol­
lowed in many sta t.os and by the .1•'ederal Oourt. In th 
case of !h1 tney v . Zerbst, 62 I • 2d 970 , t he Circu it 'ourt 
of Appeals , Tenth uistric t , a tuted the r~le as f.ollow : 

"\':c cannot subscribe to 
that a oerson committed 
WhO escapes and COllli!ti ts 
act is , beca~so of s~ch 
i mnunc fro~ prosecutior 

Ue doctr ine 
for i1sanity 

crillllnal 
commi t:con t , 
tl.erc.for . 

"r.here , after an ad.1udication of in­
sanity and co~it~ent to an asylum 
in a civil p~oceeding , a person so 
a d judged an~ co~fiL~d commits a 
criminal act , a C" rt n.o.vir'-b jUI is­
diction over t Lc of~erse may take 
hil':l into custody and t r y him for such 
offense i n tho absence of statutory 
provision to ~1e contrary . yers 
v . llnlli ~an (c. c. A. ) ) 244 F . 420; 
In r e cWilliams, 254 ~~ . 512, 164 
s . \", . 221 . 

"\Vhile i nsanl ty, 11 the sen.se that 
term is used in the cri,inal law, 
at the time t L6 crimiLal act was done 
may be asserted as a defense to the 
criminal char~e and present i n sanity 
may be assGrted as a oar to t r i al on 
such char3c , the iss~es wi t h respect 
t o suCh a def~nse or bar are for the 
determinatio~ of the c ourt having 
jurisdiction of th~ cri i nal of fense . 
In re •. c\·;illiams , 254 o . 512 , 164 
s. rl . 2 21 . 'l'he court may submit the 
issue of present i nsanity as a bar 
to trial to a jury impant.lled for 
that purpose, or may determine the 
issue itaelf . Insanity at t he time 
01 the COllL.1issi01z of tht~ off onse is 
n derense and presents an i ssue un-
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der the plea of no t gullty for the 
determination of the jury at t he 
trial for tho offense. Ex parte 
Charl ton (C . c. ~ . J .) 185 F . 880; 
Charlton v . Kelly, 229 u. s. 447, 
462, 33 s. Ct . 9451 57 L . Ed . 1274, 
46 L. H. A. ( ll. S.J 397; Youtsey v . 
United States (C. C. A. 6) 97 F. 
937. 

"Whi le an adjudication of insanity 
is admissible in evidence upon the 
trial of an 1ssuo of i nsanity at 
a time subsequent to such adjudi­
cation ( State v . KcKurry, 61 Kan . 
87 , 58 P. 961; Wheeler v . State , 
34 Ohio St . 394, 32 Am. Rep . 372 ; 
Hempton v. State , 111 Wis . 127, 
8G ll . • 596), it is not conclu­
sive and may be r ebutted by other 
evidence. Hale v . Barris , 169 
Mich. 172, 134 N. "i . 1111; Eagle 
v . Peterson , 136 Ark. 72 , 206 
S. W. 55 , 57, 7 A. L. R. 553. " 

In the above quotation the court has cited I n re UcWi llama, 
254 ~o . 512, 164 b. w. 221, which also f ollows this le . 

COl.CLUSION 

In view of the above authorities , it is our opin on 
that a ward ot a public administrator or Jackson Coun y, 
issouri , who commits a misdemeanor 1n Morgan County an 

be prosecuted tor his criminal acts , even though a gu rdian 
has been appointed for him. · 

It is turther the opinion or this department tha 
the ward can set up insanity as a defense , but it is 
question of fact for the jury to pass upon. The ques 
tion involved is whether or not , at the time of the c 
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mission or the act , the ward knew the ditfersnee be­
t ween right and wrong . 

It is f urther t he opinion of this department th t 
if t he jury should return a verdict t o t he eff ect t t 
t he defendant was insane at the time of the eommisai n 
of the act, and has not permanently r ecovered from s eh 
insanity, tho jud£e of the circui t court may or der s 
confinement through the proper i nstitu tion at t he eo t of 
the ward's estate. 

Re s pectfully submitted 

• J . BURIG.:; 
Assistant Attorney Genera 

APPROVED: 

ROY McKITTRICK 
Attorney General of 1s sour1 
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