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FILE 

Donr ~ ir: 

Your request for an o i~.ion audroasod to the 
Attorney- General has been refer.~.·ed t o mo . This request 
is as follows : 

" A local justice of tho peace hrs 
pond.i:1~· before h i .1 o. feloni ous COil­
.?laint , ar.:.d the dato for tho pro-
11 1inary ox~ination 13 sot . he 
v·i tnvsses has roquostod a subpoena 
for , .. 1 tnessoo 1~.1 o1·cier to make out 
hi ... dafonso on tho prell .1innr;, oxo.:.ni ­
nation . !.>ome of t hose witnos~es live 
i n t organ t,ounty , so1. e in Jillor 
c ounty , a.djoininr count} , and sowo 
in d istance countioo within tho State 
of }; i s so uri . 

" Th e proli 'j_1nnry exm11lna tion is con­
ducted under sections 3857- 3890 , 1t . ~ . 
1~39 , and nothin~ is sald about fH'oc ess 
for w:tnessos . It aoes saJ that a 
l\'lli'.~o'an't for a dol'ondant in nnother 
C ~"~unty :nust be certified , see section 
3a6o .t . IJ • 1939 . Is t ho subpoena of 
just _co of t 1e noo.co ~oo .... o,.tside the 
countJ , not beln: fro 1 a c ot ~t of record? 

"Suppose tho justlco lsoues a subpoena 
on a witnesw i n (.,olo county and in 
Jucksor. County , countloa not nd jolning 
.• orc3::m County . · ould. t_1.ey be valid 
subpoenas ? ...:.Up) oae tho sheriff or 
other officer in Cole c ounty or Jackson 
county would not sorvu thoso subp oenas , 
what recaEse is ~oss1blo ? 
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"Suppose tho wl tnesses ,.,ould not cooe 
fron such lon distance3 , and the 
justice court not being a court of 
record , how could the ~ubpoena be 
enforced agains t tne witness refusing 
to come ? Ordinarily, an attac~ent 
for witnesses aho fail to uppoar is 
issued by a court of record . 

n· ould it bo legal und would the 
sheriff of .organ County , cet his 
mileage for servin3 a subpoena on a 
V'litneso in Colo County and in Jacks on 
Count y'?· 

" ~nat are t he bounds of discrotion i n 
the costs that mieht be run up in a 
prell .tinary oxa!nina.tion by a dofondant 
who would and has attempted t o run up 
i.!nmonse costs , but subpoena.:.ng t•i tnessos 
from d istance point3 ?" 

Tno principal question OlllbOO.i.od in your request 
is, whether or not a subpoena on tho part of an accused , 
issued by a justice of the peace in a preliminary exami­
nat ion on a felony charge , has any force ~d effect outside 
the c ounty in which the justice of the peace is commtssionod. 

Pi rst , ..1. v•isl-). to cite Arti cle II , Section 22, of 
t41e Cons ti tutio~1 of .. is so uri , \'fhich provides as follows: 

"In criminal prosecutions the accused 
shall have tho. right t o appear and 
defend , in person and by coun~el; to 
de~nnd the nature and cause of the 
accusation; to mo .;;t the witnesses 
avainst hi~ face t o face; t o have 
process to compel tho a ttendance of 
witnesses in his behalf; and a speedy , 
public trial by an i mpartial jury of 
the county . " 

There are certai n provis ions i n the Consti~ution 
that are self- enforcing . o will cite you to the following 
case, State v . :~aero , 119 s . \', . (2d ) 941, in which the court 
said : 
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"Tho opinion then diroctod attention 
to c)ec . 4814 , it . s . 1909 , !.o . s t . Ann . 
sec . 4362, p . 3022 , enacted after the 
adoption c.-f the abovo const itutional 
a..1ena ... ent . Undor said s ec tion the 
acceptance of a free pass is a mis ­
demeanor and conviction forfeited the 
the office . In othe~· \'lOrds , t ho legi s ­
lature prosuneu to ~end the cons t itu­
tional ~endment by roquirin~ a convic­
tion before forfeiture . Tho opinion 
then oulo ized t ho statutes providing 
for forfei t ure on conviction as being 
tho le0isla~ivo policy of the sta te . 
In doln~ so it i gnored t ho fact that 
the people did not ap9rove of such 
pol icy , and for that reason adopted 
t he self-cnforcin~ ~.on&~ent to the 
c on..,titution p:r:'O~l.:bitinc officohr lders 
froJu accept in freo passes . Tho rule 
is stated i n State ex inf . llor.nnn v . 
Ellis , 325 tlo . 154 , loc . cit . 160 , 
28 S. \, • 2d . 363 , l oc . cit . 365 , a s 
follO\lS : 

" ' "It is within the power of those 
who adopt a constituti on to mako some 
of its provis ions self- execut ing , ~ith 
the object of puttin~ lt oe~ond the 
poY ... r of the lerislaturo tor ender 
sue ' provi sions nug,.,tory by refusing 
to pass laws to carry them intoof-
foc t . -:~ .;:- if-

" ' "Conatitutio •. al provisions are 
solf- Jxec~tin5 when there is a uani ­
f .Jst intention that they should so 
into i rn.rnediate effect , and no ancil­
lar-.,. le ·:;islation is necessary to the 
enjoy,ent of a right iven, or the en­
forceL1ent of a duty imposed . " ,:- -;:- * 
" ' ".A constitutional p:r:'ovlsion dositillod 
to re1ove ru1 exis t i ns nischiof should 
neve~ be cons t r ued as dependent for 
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its eff icacy and operation on the 
l lgi slativo will . " ' 12 c . J . pp . 729 , 
730 . " 

' 

I 
1-

~o are of the opinion that Article II , Section 22 , 
supra, is ono of tho "self - enforcing" ooctions montionod in 
the a bove op1n1un; f urt her, that it r.as to go into illli....ediate 
effect and thnt ancillarJ legislation was not nocossacy. 

If thi ~ is o. solf-onforcinc provision of tho 
Constitution, then it beco~s nocevsary to deto~ino whet her 
or not a preli!ninary examination i s a "cr1minrl prosecution" 
wit hin the .1eaning of Article II , Section 22 of tho Co;ns t i­
t ution of Uissouri . In sup1)ort of our contention that i t i s 
a part of a "cri 1i na.l prosecution" or "criminal proceeding , " 
we will call your attention t o Ex Par te Bedard , 106 llo . 616 , 
1 . c . 623 . In this case t r1e court sai d : 

tilt • -:; -::· * * If tho proce edings had be­
fore the co 1m.ittin15 n&.J istro.te are not 
a "prosecution" in the legal sense , 
Vihe re would be the authority for detain­
i ng tho accusod i n legal custody, or what 
would be tho lognl value of the band 
furnished by tho accused f or his appear­
ance before the criminal court? It is 
elementar~ in our jurisprudence that 
such proceedii'l.{!;s are the basis and pri­
mar y i nception of tho prosecution, and 
that tho order of the comuitting nag­
istrate accept i "lf t .. 1e band of tho ac­
cused is a judicial act which is the 
basis or the judgnent of the criminal 
c ourt i n case of a forfeiture of the 
bond.' 

"That the preliminarj examination before 
the co~~ittine -~cistrate is a criminal 
prosecution is conceded , without ar~ant, 
by this court , in the opinion of the ma­
jority of the court , nnd t he dissent ing 
opinion of Judge Hyl and in tho case of 
S t n te v . !.:co ' Dlenis, 24 Ko . 402 . -;~ -::- -~ *" 

As co.n be seen by reading t he above , a proli~inary 
examination is held to be a criminal pros ecut ion . In such 
hearing, the defendant or accused is not pl aced i n jeo~ary, 
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it is true . However , ne is detained; he is forced to sign 
a recognizance , and h i s fai l ure to file a satisfactor~ bond 
will deprive h~ of his liberty as he will be placed and held 
in custody until his prel iminary examination. In case he 
does post a good and sufficient bond , but fails to appear 
at his prel iminary oxa...1ination , such ~ond can be forfeitod 
anu the sureties forced to pay t he amount on the face of the 
bond . Can we say that these acts are acts which mi ght come 
under "civil procedure?" r,e think not . It is our opi n:ton 
that when a warrant for arr est is issued by a jus tice of the 
~eace, that such act is a part of a criminal prosecution and 
that the preliminary examination is another s top in a pro­
ceeding which eventually places a defendant in· j oopardf in 
a court of r ecord . 

The prelininary hearinc was conceived for t~e 
benefit of the accused . I n State v . Langford , 240 s . t . 167, 
1 . c . 168 , Pars . 4- 6, the court said : 

"This court has recently, in State v . 
Pl anner:; , 263 :..o . 579, 173 S . \ * . loc . 
cit . 1055 , i n harmon~ nith earlier 
cases, defined tho object and purpose 
of a prelimi narj examinati on a s in­
tonded t o obviate ~ possibi lity £[ 
or oundlcss or vindict~ve prosecutions 
waich ml g ... 1t o therwise occur where In­
formations are authorized to be fil&O 
and the deliberations of a t>rand ~ 
arS'pensod ..!.!,ili; :- -::- * ·:<- .;: .. -~· * ~:- *: 

If such is t 1·ue t he accused would not gain very 
much , it the l aw was that he could not s ecure hi s witnesses 
in a preliminary examination. In · this day and age, many 
crimes happen on t he hiGhways of the State, and many witnesses 
who are ~terial to both an accused and the State , live in 
counties other t han that where the crLne is co~~itted . It 
the defendant were not permitted to secur e these witnesses, 
if needed , t~o pro~ininary oxamination would avail h i m nothing, 
in spi te of the pr ovisions of Article II , Section 22, df the 
Constitu.tion. 

The process of a justice of t he peace in fel ony 
cases is r ecognized outside of his own county ~n the case of 
a war:-ant for arrest . Section 3860 , .t<. s . 1!o . 1939, p~ovides 
as follows: 
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"If the person against whom any warrant 
granted by a jud ·e of the county court, 
justice of the peace, mayor or chief 
officer of a city or town shall be issued, 
escape or be in any other c ounty, it 
shall be t he dutJ of any magistrate au­
thorized to issue a. warrant in tho county 
in which such offender may be or is sus­
pected to be , on proof of the handwriting 
of t :1o magistrate issuing the warrant t o 
indorse his name thereon, and thereupon 
the offender :naJ be a r rested in such county 
by t he officer bringing such warrant, or 
any officer within the county within which 
the warrant is so indorsed; and any such 
war _•ant may be executed in any county with­
in this state by t he officer t o whom it 
is directed , if the clerk of the county 
court of t he county i n which the warrant 
•·as is~ued shall i ndorse upon or annex to 
the war.c·ant h is certificate , with the sea.l1 
of said court affixed thereto , that the 
officer who issued such warrant was at the 
time an acting officer fully authorized 
t o issue the same, and that his signature 
thereto is genuine . " 

If a warrant for arrest is to be recognized outside 
of the j ustice uf t h2 peace c ounty, we fool that t he subpoenas 
for the defendant ' s witnesses in prelL .• inary exa.."linn. tiona 
s hould also be recognized, especially where there is a con­
stitutional provis ion such as we have here which is self­
enforcing . 

Although there are no specific statutes whieh deal 
with this matter, there are s everal statutes which deal with 
the power of a justice of tho peaco t o issue subpoenas in 
civil cases . Hm,ever, in this question, there is involved 
the question of criminal prosecutions . The legislators , 
althouch never dealing with it specifically, have inferred 
that the defendant should be given the right to secure 1his 
witnesses . Section 4007 , R. s . Mo . 1939, follows Artiele II , 
s ection 22, of the Constitution, and reads as follows: 

" Every person indicted or prosecuted 
for a criminal offense shall be entitled 
to subpoenas and compulsory process for 
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witnese ds in hts behalf; and whenever 
any convict, c onf ined in t ho penitentiary, 
shall be considered an i mportant witness 
in b ehalf of tho stn.to , upon any cr iminal 
proaoc 1tion ngalnst any other c onvict, by 
the actorney- gonern.l or prosecuting 
a ttorney conductins the sa.we , it shall be 
t ho duty of tho coUI~t , or judge thereof 
in vacation, in which t ile prosecution is 
ponaing , to 3rant , upon the affidavit of 
sucn attJr ney- goneral or prosecutine 
attorney , a writ of lmboa s corpus , for 
t ho ) urpose of bring!n~ sueh person before 
t he >roper court to testify upon such 
prosecution; such convict may be examined , 
and shnll be considered a compet ent witnese 
against n.n) fol low c onvict for any offense 
actually co~1itted whilst in prison, and 
whils t t he witness shall hnvo been con­
fined in t ho penitentiary. " 

Alth.;u.ch this section has reference to a ttrial i n a court of 
recor d , it is helpful i n ehmrine tho· intention of the legis­
l ature to give t he defendant ever~ chance to prove hiwelf 
guiltles s . We feel thnt such intention should be construed 
i n f avor of the aefendant in preliminary oxa~inntions as well 
as in courts of record. In fact, ;;>action 3869 , a. s . lao . 
1939 , provides that the order of conductinG the prelim~nary 
examination wit h r oferonce to exa.:•!i nin::; wi tnos sea should con­
form to tho rules in co~ts of record . uuch section is as 
follOYlS! 

"Tho order of conductin~ the trial or 
hearing , with respect t o tho introduction 
of the evidence and tho examination of 
witro~3as , shall be tho sa~e as GOVern 
in the trial of causes i n c oLli'ts of r ecord , 
a::; ff'" as practicable . n 

Two other s ections which \C ni ght cite , which tend 
t o refl ect t he int ention of t he les i s l ators i n t his ~attar , 
are as follows: section 3864 ~ Lt . 3 . Ho . 1039 provides: 

"A ma3istrate ta-y adjourn an oxauinat1on 
of a prisoner pendin~ before himself , 
.fro.n t1c e to tL:te ns occasion r equires , 
not exceeding ten da~s at ono time ~ and to 
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th~ sate or any different 01ace in 
the county , as he dee~s neces~ary ; ~ 
£2£ ~ purpose of onab1inq ~ prisoner 
to orocuro tne at t.iondanco of \li tne s...,os , 
O':r f'or other good and sUfJ.'ICient cause 
SE:o;::n-bt said prisoner, ~ m.a13istrate 
shall a lo~ such ~ adjou~ont ~ ~ 
_'lotion of tho .Jrisonor . In the =.teantime , 
if' t.n.e party is cnnrged \1 i th llll oi'fense 
not bailable , he shall be co~~ittod; 
otherwise _1e .nay be recoznlzed , in a sum 
and wi t .1 sureties to the satisfaction of 
the ~gistrate, for his appearance for 
such further ex~ination , and not to 
depart ~ithout leave of said court, and 
for want of such reco nizance he shall 
be conmitted . " 

Also ~ection 38?1, R. s . o . 1939 , providing , 

! . 

"After tho oxamination of. tne co;.J.plaL'1ant 
and the witnessJs on the part of the 
prosecution, the witnesses f.£:: til<! a.ccasedl 
rp.ay be sworn ana Oit!l.1 ined, and tile Jrisone 
may,at hio rGquo.Jt, be swor:n-nna-exru.1 ne 
as a Witnoss in his oOhalf , under tno 
restrictions applicable t o tho exa..1inationl 
of oefendants in the trial o.r c rLninal 
cases . " 

In vi ow of· the deciaiona above , the fact that the 
counties whsro witnesses wero t o iJe served, aic.. not ap.join 
the county ,~,herein the crime was committed EL.'ld the su,bpoena 
issued, would ru:a.ke no difference . If the accused is entitle d 
to have su.)poenns issuc<i for witnossos in o.n adjoinillB county , 
then h e woulu. be entitled to the .i in ony county in ...,1~0 .... tate . 

As to your qu~stion of the refusal of tho witnesses 
t o answer t h e subpoena , there is only one \70.Y to enforce the 
attendanc e of tht.)Se v;i tnesses . In ,Jisde 10anor cases the 
justice of the peace is om!)Owered ~ _, enforce tne attehdance 
of \:itno ,ses . This is set out in ~ction 3Jl2, {. s . . LO . 1939 , 
which provid es a s f o llows: 

"It shall be the dut;y of tho justice in 
all cases to su~on the injured party as 
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a witn ss , when ho is . not pr~sent and 
his presence may OG procured ; rund at 
t he reauest of tho d~fendant or 
prosac~ting at torney , o~ ~~os oc ~ ting 
uitness , he shall SQ.won all persons 
as v~ itncsses whosa tea t i-nony may be 
doomed ~tarial , an~ enforce their 
attendance by attachnent , if necessary: 
Pr ovided , t~at in cases which first 
have been submitted to tho prosecuting 
attorney beforo thG 1ssuin3 of a 
warrant, as provided in scctio 3808 of 
this article, if the p ..... osecuting r~i tnass 
shall order subpoenas for wltnJsses in 
add i tio:.~ to those O!derJd b~ prosec1.1ting 
att orney , ho shall bo liabl e for the 
costs cf all s .... c ... \.itnoases not used 
01 a trial o.!' said cause, and it shall oe 
the duty o tho justice to tax such ?rose­
Ciltinz witnesses with all costs of sub­
poenai ng ,· s erving and attondanco of such 
witnJss , and the state nor count3 s~l 
in nowise !)o liable for any sucn costs . " 

A~ain r eferring to Article II, 5oction 22 , we f ind 
that tho accuaed has the right "to have pro ... oss to cotntel 
tho attendance of witnesses in ills oehalf • 11 It sao 1S nat 
the Const i t1.1tlo.1 ,~1 vos the accused t:no rig.1t to have h1s 
wl tncs se3 brought i n to t :1o proll:1inar3 hearing and t •B rofore 
since the j\li3tico of tho peace has t...1e J?O~er t o co•atel the 
a.ttenda.nco of wi tnoss os in "'liado 1oo.nor cases , w o £h Dk that 
the c onstitutional provislo~ above car~ ies with it the power 
for t l1e justice of t ho peac e to co •• 1pel the attendance of 
witnesse s by attachaont in prolL~u1ary ox~n~tions . The 
def'endant is a~so vivon t~e right to nave codp..llsory attend­
ance of h l a vdtne.Jsos ln .:>oction 4u07 , H. s . -<40 . 1 939 . 

You further ask a.bout the sheriff serving t~e sub­
poena in o.notha::- county . uoctlon 1907, rl . S . .. 'io . 1939, _;,ro­
vldes as follows: 

" ..10poenas shall be diroc t ed to the per­
son t o '!)o s \1:: .. OJ. ... ,A.l to testify , and .. 1ay 
bo s erved by tllc sheriff , coroner , 1~.1arshal 
or anJ constable i n the county i n wnieh 
t lle wi tne3t. CHJ to bo su: .. nonod r es ide or ~.nay 

be found , or by any disinteres ted person 
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\lho would be a co;..1petent vti tnoss 1n 
the co.u.se, and t.1o sheriff, coroner , 
marshal or ccnsto.blo of an~ county may 
sorve any ~~bpo~no. issued o~t of any 
court of r~cvrd of their county, in 
tor~ tl~e, in any county adjoining that 
in r.nich t..'l .... court i s bolng held . 11 

We think that subpo~~as for witnesses outside of tho county 
should bG sent to an officor in tho county whore t~e witness 
is at tho tL10 of trial . 'i'his soctiOI .. provides that if the 
sulipoona i s fro .... a trinl court r"' ... officer :.11y servo : t in 

an aa.joinin cvunt:, . .....u€ in the case cf !l. proli nno.cy exa .~­
ina.tion whor~:.> tho su..:>poona is not fro . a trial court , it 
would have to .JS sont o~. .. t as statoc.. ar'oroc id . 

Thia Department is unable to arrive a.t any rule 
t hat will govorn the 11bounda of discretion" 1n the o..1.ount 
of costs hlch j4i ... ht be ' r un up11 by the defendant in su :un.on­
inG witnesses fro. distant points . Tho rule is that , i n 
crl.:1inal prosec .... tions t.ne acc .... sod shall have th\3 right to 
have process tc Cvlpel the attendance of witnesses i n hls 
behalf and t ho court cannot res trict the number of subpoenas . 
See State ox rel . v . Giueon, lL..~ u..o . 94 , 24. s . t . 748 . 

Concl us ion 

It is , therefore , tho opinion of this Depart•nont , 
that i n view cf Article II, ection 22 , of the Constituti on 
of .·iss ouri , t'ihich \tO think solf-enforcin~ , a.nu the f nc t. that 
we think a preliminar;, eY-9...tlnat1o:... is part of a cri 1lno.l 
p!'osecution or procee..clln'!, t ..... e f..,Ubpoenas fo~· 't itnesoos issued 
by a justice of t.ue peace on the part of the dofenaant in a 
preliminary exauinotion, aro enforceable i r counties other 
than that ~here the justice of the peace is co._.11~s1oned and 
where t ... 1o crlme wo.s co :t"llitted . 

It is further our opir1ion that the accused is 
onti tled to \d tnessos in suc"1 honri.'l : from any part of the 
vtate anu tha~ in view of ~ rticle I I, Section 22 , supra , the 
justice of tho poace shall issae attac~ont for anJ witnes&es 
t hat refuse to answer a sub}oenn. 

r urther, that a subpoena issued by o. j~tlc~ of 
t :1o peace , shall bo sent t o an officer 1n the county where the 



- 11- l a~ 14, 1942 

vJitness r .}sld.ds Oi' is at the ti.tJ of tho hoa.r l nt; . 

./\??ROVED : 

ROY J cAITfRICK 
Attor ney- Genera.1 

J~t> : ;a 

nes pac tful1-:, a u'bm1 ttod , 

.:"JO.J S . 1:' ...i..!...uLIPS 
Ass istant Attcrney- Genora.1 


