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We have your letter of the 10th in which you

submit the following for our opinion:

"The County Court as trustee for the
school funds ol the county belonging
to the common school and the towanship
school funds, nas ordered sales ol
land under section 10387 R. 3. 19349,
These sales are held and the County
has been buying in some of this land
and taking title to the premises in
the name of Morgan County, Missouri.
In a case under guestion the county
has round a buyer for one of these
farms end 1s secking to make a deed
for a cash sale, and the questions
have arisen l- How and who will make
the deed for lMorgean county? 2- What
kind of a deed will be executed and
delivered, u warranty deed, a special
warranty deed, or a gquit claim deed?

"I want to ceall your attention to
section 10589 R. 5. 1959, which pro-
vlides that the County cCourt cen ap-
point en agent to take charge of,
rent out, lease and otherwlse manage
same under direction of tie county
court. Can the agent thus eppointed,
also meke & deed to resell this lend?
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In this case the county clerk is
appointed the agent to look after
these lands.

"Or, aces the county court have to
appoint & deed commissioner under

section 15784 R. S. 1959, in order
to make a title to these lands to

the prospective purchaser?

"In the case of a kind of deed, if
the county makes a warranty deed,
then will the county be liable for
all expressea and implied warranties
in such a deed? What authority has

a county court to guarantee the title,
the possession of a piece ol land? I
cannot find any authority for this.

"It just seems to me, and | an ask-
ing f'or an opinion, thet under
Miller vs Bayless 194 Mo, 650, 92
SW 482, & special warranty deed
would be the one to use. The Iform
is approved in this decision. It
would keep the county from being
liable for any damages that the couu-
ty officers and the county did not
cause. Or would you auvise that a
guit claim deed be used?"

We shall answer your guestions in order.

I.

Who should mske the deeda for
Lorgen Eounfz?

Section 10389, R. 5. lioe 1959, after providing
when the title to the land in question may be teken in the
name oI the county, provides as follows:
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W * ¥ ¥ 7he county court of any
county holding property acquired

as alforesaid may appoiut an agent

toc take charge of, rent out or 4
lease or otaerwise manage the sane,
under the direction of said court;
but as soon as practicable, and in
the Jjuagment of sald court advan-
tageous to the school or schools
interested therein, such property
shall pe resold in suci mwanner and
on such terms, at public or private
sale, a8 sald court may deem best

for the interest ol said school or
schools; and the money realized on
sucia sale, alfter tue payment of the
necessary expenses thereof, shall be-
come part of the school fuma out of
which the original losn was made."

By the foregoing section the county court is given
the power to take charge ol and manage the land in ques-
tion, and to aispose of it when in the court's judgment
guch disposal would be aavantegeous to the school or schools
interested therein. The statute does not direct by whom
the deed should be executed, but the county court is glven
express power to sell tine land. This grant of express power
necessarily carries with it the implieda grant orf such power
as is necessary to enable the county court to carry out the
sale of the land. This is true because of the familisr
rule that whenever a duty or power is conferred by statute
upon public officials, all necessary authority to render
the performance ol such duties effectual is conferred by
implication. The rule has been stateda thus:

“But it is also well settled, if not
Tfundamentel law, that whenever a duty
or power is conferred by statute upon
a public official, all necessary au-
thority to make such powers fully
efficacious, or to render the perform-
ance of such duties, effectual, is
conferred by implication." (State ex
rel. Bybee v. Hackmenn, 276 Mo. 110,
l. 0, 1168.)
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Therefore, we must conclude that the county court
has the power to cuuse &« Geeu to be executed since such
power is necessary to effectuate the sale of the land.

The guestion still remasins, however, as to who
shall exscute the aeed, and as to whether Section 10784
of the Statutes upplies to the transaction in guestion,

3aid 3ection 15784 reads as follows:

"The county court may, by order,
appolnt u comulssioner to sell and
dispose of any real estate belong-
ing to their county; and the deed
of such commissioner, under his
proper hand and seal, for and in
behall of suech county, duly ac-
knowledged and recorded, shall be
sufficient to coanvey to the pur-
chaser cll the right, title, in-
terest and estate which the county
may then have in or to the premlises
S0 conveyed."

It will be noted that the above section governs
the sale by the county court of any resl estate belonging
to thelr county. The lend bid in in the name of the county
under the provislons of Section 10589 does not belong to
the county. The county court is trustee for the school
fund (see Sectlous 10378 ana 10378, k. 3. ko. 1959, and
also Saline County v, Thorp, 337 lio, 1140, 88 sS. W. (24)
183), and when it cuuses title to land foreclosed under
school fund mortzages to be teken in the county, it is
merely placing the legal title in the county, but the bene~
ficial title to the land 1s in the school funds interested.
Therefore, we think that Section 15784 does not apply to
the sale in question,

Reverting to the rule thaet the grant of express
power to public officials carries with it the implied grant
of such powers as are necessary to effectuate the power ex-
pressly granted, we must conclude that Section 10589 im-
pliedly authorizes the county court to cause a deed to be
executed by anyoue it chooses. INo doubt it could authorize
anyone to execute the deed, whethsr such one be called a
commissioner, or agent, or whether some officer of the
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court be authorized to execute the deed. However, even
though it 1s our opinion that Seetion 15784 does not apply
in this case, yet the most convenient method for causing

the deed to be executed would be for the court to appoint

a commissioner, Just as if they were selling land belonging
to the county, anu thereby eny gquestion of whether said sec-
tion applied would be erased. The appointment of a commis-
sioner to execute the deea would certainly be authorized by
Section 10389, and such procedure would likewise eliminate
any gquestion thet might be raised as to the applicability of
Section 15784. Therefore, out of an abundance of ceution,
we would suggest that the county court appoint a comumissioner
to execute the deed in question.

CONCLUSION

It is, therefore, the opinion of this department
thut the county court cen anc should appoint & commission-
er to cxecute the deed to lands bid in in the name of the
county at a foreclosure sale under a school fund mortgage.

II.

What kind of a deed should be exe-
cuted an._ E_lfierau, a warranty
deed, a speoial warranty deed, or
a quit “eclalm deed”

AS pointed oul above, the county does not really own
the land to which it has legal title by virtue of Section
10589. The county court 1s trustee of said ilends. The terus
of the trust are set out in sald section and, aside Irom
management and control, are to resell the land. It would
discharge thls trust by passing to the purchaser what title
it received to the land.

It is a well established principle that county courts
are courts of limited jurisdiction and can only act within
the powers granted to thew by the Legislature. There is noth-
ing in the statutes which would authorize the county court to
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warrant the title to the land in guestion to a purchaser.
The executlion oy tue county court of a ueed couteaining wer-
ranties of title would smount to incurring ovligations
against elthsr the county or the school fund, and before
such could be done there would have tc be statutory author-
ity for same. 3ince there is no such authority in respect
to the sale of the land in yusstion, we wust consclude taat
the county court does not have that power.

COLCLUSION

Therefore, 1t is the oplnion of this department
that tae county court should cecuse to be executed a quit
claim deed to convey lend whiclh was vought iu iun the county's
name at a foreclosure sale of a school fund wortgage.
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