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SCHOOL .l:t~D 
MOR'l'GAGES : 

Who shall execute deed upon foreclosure, and 
kind of deed to be executed. 

uroh 17 , 1942 

Honoraol e 0 • Lo~on t: .... l.·'l." 
1rosecutin~ ~torney 
Verbu.illes , ~.i!j souri 

Deux !1' . Mttl'l': 

FILE _ 

\lo have your l e tter of t he l Oth in which you 
sub.crl.t tho .L'ollo~.inv for our opinion: 

"The County Jourt e.o trustee for t ho 
school funa.s of the county belonuing 
to the col:.IW.on school and tho t o,,nship 
school runds , nus o£aereu sales 01 
l und under section 10J87 rt . ~ . 19~9 . 
These sales t...~:c hela. '-n<... t he vounty 
has been buying L... so ... e of this 1 .. nu 
~1u t~in~ title to tno preuises i n 
the n~e ot Or6~ vounty , :~nsouri . 
11 .. a case undcl' queotion the county 
has L'ound u buyer for one of these 
farMs and is se .... king t o nuke a deed 
for a cash sale, und tno questions 
have arisen 1- Ho\1 unu ,.,ho will ll:lLJ.ko 
tho a.eed for 1 .. 0r0 c..n vounty? 2- Whut 
k inu or u aoed will be execut ed una 
delivered , ~ warrant y deed , a special 
war .... anty deea. , or a ~uit clc.im a.eed'( 

"I want to ..,all your attention to 
seotion 10.;89 R. J • 19.;9 , '-•lich pro­
via.es t hat t 110 c..ounty 0ourt can u.p­
point an asent to t uke cn~r~e of, 
~·ent out, leuso anu otherwise manae;o 
same unaer dir ection of t .. e county 
court . c..ru.. t11e aGent thus appointed, 
alao muke ~ ~eea to resell this lend? 

( 
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In t .uis u .. 1se the county cl er k is 
uppointeu vlc ~ent to look after 
t.J.Er.J ~ l unds . 

"Or, a.oes the county court !lave to 
appoint ~ uee~ com=is~ioner una.er 
section 1 ..)784 "1 . :1 . 19.:>9 , in o:t."a.er 
to muke a t it l e to t 1ese luJ.us to 
t ue )rospec t.i ve _t>urchu.ser'? 

" I 1J. the case of a l(ind of Cleea , if 
t .. 1e county makes a v;u.rranty a.eed , 
t neu ,,ill t~1e co....nt:r ue liable 1\.>r 
u.ll oxpresseCl anu il:.pliea n-arrantie s 
in sucn a aeeu:: "ihat o.utllol--1 ty h\4s 
a co~ty court to ~u~.antu~ t he title, 
t~1e .._1ossession or £A. piece 01 13Ilc '? I 
cannot find any authori vy for this . 

"It just seez;:;.s to 1:1e , c..nd :.. an ask­
ln..; l'or w opinion, thfl. t unaer 
' iller VS Bayless 194 t:o . 6.:>0, 92 
.., · 4.82 , ~ s_,ec ial w.ar.1.·ant y doeu 
woulu be the one to us e . The form 
is ~pproved in tuis d~cision. It 
woulu keep t he county from bcinu 
lidbie f )r any ~~es tuut tue co~­
ty officers bna t he county diL not 
cause. Or \·:oula you b~.oo.Vise t.ha.t a 
~uit cl aim ueea be use ?" 

We shall ansl'mr your ls,Ueotio~o in oru.er . 

I . 

ifuo shoul~ Lake the aeeu for 
L'"~ C'Oun--ey? -

section 10J89, R. ~ . t o . 19J9 , after proviuing 
when tne title to the land in ~u~stion ~Y be t~en in tho 
name ol' the county , provi des as follows: 
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" * * * The county court of any 
county hol~inu property uc~uired 
us aforesaiu may aopoiut an aoent 
to tuKe char~e of , rent out o~ 
lease or otnerwise man&ge tne s~de , 
under the direction or said court; 
but us soou as practicable, una in 
the juugment oi saia co~t auv~­
tageous to the school or schools 
in~eresteu tnerein, sucn property 
snall be resola ln sucn .LJ.anner and 
on such terms, at public or private 
sale, as Jaiu court way dee~ oest 
for the interest o~ sbid school or 
schools; ~d tne Loney realized on 
sucn sulo , a1:ter t.ud J?ayruent OJ.' the 
necessary expenses tuereof, shall be­
co~e part or ~he school funu out of 
wnicn the original lo~ was wade . n 

By tAe tore3oin~ section t he coun~y court is given 
the power to tuke ch&.t.•ge ol' and u.ana~e tue land in ques­
tion, 4nd to dispose or lt vmen in the court's judgment 
such di sposal would be aavuntageous to the school or schools 
interested tnerein . The stdtute aoes not direct by whom 
the deed should be executed, but tne county court is uiven 
express power to sell tne land. Tnis ~rant of express power 
necessarily carries vrlth it the implied grant of such power 
as is necessary to enable tne county court t o curry out the 
sale of the land. This is true becuuse ol' the fwniliar 
rule th~t wnenever a aut y or power is conferre by stutute 
upon public officials , all necessary authority to render 
t he perforl:UUlce ol' sucn u.uties effectual is conferrea by 
!~plication. The rule has been statea thus: 

"But it is also well settled, if not 
fundamental law, th~t whenever a duty 
or power is conferred by st&tute upon 
a public ol'f icial, all necessary au­
thority to ma~e sucn powers fully 
etfioncious, or to render the perform­
ance ot such duties, effectual , is 
oon.terred by implication. '' ( State ex 
rel. Bybee v . liac.k::aE.nn , 2 7 6 ! ·o . 110 , 
1 . c . 116.) 
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Therefore , we It..ust conclude that the county eourt 
has th ~ power to C<;;.Use .. 6.ac to oe executed oince such 
power is n~c~~sary to e1lactuate tL~ sale of tue land . 

Th~ 1uestion still r~~ino , however , us to ~no 
shal.l executu t .. w a ted, b.llCi. .... ~ to "heta.er v..,ction 1.;784 
of the stututes ~pplies to the t~~saction i n question. 

said ;.)cction 10784 rea<is us :t.'ol lows: 

"T~e county court uay , by order, 
ap~oint ~ co~..issionE:Jr to sell and 
uiopose 01 ~nJ real ~Jtate belon~­
in'-J to th~:;;lr county; unu tlte u.eed 
o.i .::iUCh co1.11J.soioner , under his 
proper hanJ. d.lld seal , for u.nd in 
behal.~ . .' oi' dU.Ch county , uuly ac ­
knowl0d6eU ~u r ecorded , shall be 
sufficient to conveJ t o the pur­
~h-3E:.J.." ..... 11 t1.e J.' ~ .• :;ht , ti tlc, in­
to£est E..nd e .stu. to v.hl~h the county 
lJB.J then iluve i.1. or to the preLJ.ises 
so ~.; Jnv eye a. . '' 

It "'i l l be not ed thttt t he above section governs 
t ne sule bj the county court of uny re~l cst~te bel ongl ng 
t o their co..mt y. The laud biJ. L. in tL.o nQ.W.e of the county 
under the provisions of Jection 10J89 aoes not belong to 
t he county. Ti10 couuty court l.J trustee for the school 
fund (see ~ectlods 10.;76 ru1Q 10J78 , 1- . ~ . _o . 1909 , end 
also a.Jaline 0ounty v . Tho]:"p , .5:57 .. o . 1140 , 88 s . '., . ( 2d ) 
18.3), and when 1 t c~uses title to l and. forec l osed und.er 
school fund uort~uue to be t~en i n tne county , it is 
merely pl o.ci.u.0 the l e._....l. title i u the county , but the bene­
ficial title to t ... 1e l and ls in the school funds interested. 
Therefore, we think that duction l v784 does not apply to 
t he sale 1~ uestion. 

RevertinJ to the rule th~t tho grant or express 
power to public officials c~ries tTith it t ne ~plied grant 
or such powers as art: necessary to efi'ectuatc t he power ex­
pressly ~r~nted , \.e ~ust conclude that ~ection 10j89 im­
pliedly authorizes t~~ county court t o cause a deed to be 
execut ed. by anyo.u.e it chooses. l.o aoubt it could authorize 
anyone to execute t ne deed, whether such one be called a 
comcissioner, or agent, or whether so~e officer ot the 
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court be authorized t o execut e t he de~d . However, even 
though it i s our opinion th~t &eotion 1~784 does not apply 
i n this ca se , yet t he o ost convenient method tor causing 
t he deed to be execut ed would be for the court to appoint 
a commi ssioner, Just as if they were selling land belonging 
to t ne county, unu thereby uny question of whet her said sec­
tion a pplied would be e rased. The appoint i118nt of a commis­
sioner to execute the a eea would c ertainly be authorized by 
section 1038Q, and such pr ocedure would likewise eliminate 
any question t hat mi ght be raisea as to t he applicability ot 
Section 1J784. Therefore , out of an abundance of caution, 
we would suggest that the county court appoint a co~uissioner 
t o execute t he deed in question. 

v0~0LUSION 

I t is, t her efore, the opinion of this department 
t nut the county court can ana should appoint a commission­
er to uxecut e t he de ed t o l anas biu in in the name of the 
county a t a foreclosure sale under a school fund ruort0 age . 

II . 

What kind of a deed should be exe­
cutedfiil: deliverecr' a wal"rantz 
deea , 6. spec i al warranty deed, or 
!!. quit c l a i m deed . 

a s pointea out aoove , t he county doe~ not really own 
t he land t o \vhich it has letial title by virtue of Section 
10~89 . The county court is trustee of so.ia .Lands . The terLLs 
o1' the t rust are s et out in saia section ana , asiae from 
management and control, ar e to resell the land. It \tould 
discha r ge t his t~~st by pass ing to the purchuser what title 
it received to the land. 

It is a well established principle that county courts 
are courts of limitea jurisuiction and can only act within 
t he powers granted to thehl by the Legislature. There is noth­
ing in the statutes which woula aut horize the county court to 

; 
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war ... ant t he tlt1e to tu~ l8.Lid in qu.esti on to a pUJ.~chuser . 
The execution u; t_ ... "' culll..t.ty ~OUL't ot tt \lueu C011tt1in.ing wur­
r ullt i ~s of ti t1e YIOUlu wuour ... t to incurrl u.u oo1iyatlona 
at;o.inst ei t.u~r the county 0.1. t!:l.e clo.lool .1'unu , u.L.u before 
such could be 1.10n.e tnere Hou1u h~ve to be stat utory auth ol'­
ity f or sdllie . vi nce t her e is uo sucn a utnor i t y in res~ect 
t o tne s.:..l e 01 t.ila land in que>stion , \'re t.~ust conclude t ..1ut 
t ne count y ~ourt does not have tn~t powe£ . 

Ther efore , it is tnc o~lniou of tni s d~~rtment 
t nat t.1e c ountJ cow: t s houlu c .... u3e to bt; ttxec ut ed a q_ui t 
clailu deed to (;Onvoy lt-..u.d .... 11<.;1. ,-;._.:. uo~t .iu ~.1.1. t he count y • s 
name ~t c.. fu ... -- ..... o1osu."e ~ale o.J.· a s~hoo1 .1.unu. -O.L·t...,aoe • 

... ..:s.t'~ct ... 'ul 1y ~~.~.o.w..i t t cd 

h. uL.1 ... I • .t\.u. Y 
.. S .Ji stunt t to.L-lh~Y Gen e r &l 

: tOY ~ C.t\.l TT·tl v.L .. 
J .. ttorney Generu1 
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