
-HBAL'l1H , BOAK.' 0::.' : r. L '~"' · of' City Boara of' oaltl:: is .:;o ror:-:~a.in .::ts the 
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o~" r·ailm'e o ' 1"C ·lee t of duty . 

I.lD.J' 191 1 942 • 

r . Homer c . Kint; 
City t.-ounsalor 

F l L E -

l/ J t . Joseph, 1.1isaour1 

Dear S ir: 

Your lotLo.e a.at..od . o.y 13th, 1942, roquestin[:; on 
opi..nlo .. 1 !l..'1.S boe.1.1 refor.·ed to mo . '~hio request is o.e 
follo\s : 

"In Jo.nuar., 10..:~ , the vo .• iasione.t· of 
t 10 • to. to '""oar~ of ileal t.'l, appointed 
a now local s to. to {err is t.&.·ar of Vi tal 
btatistics for tno ~lt of ~t . Joseph, 
wnon prior thorotu o.nd ovor oince the 
or ;anizo.tior_ 01 t~lE) ~tate Bureau, the 
Glor .. of \.~10 local c.it:, Board of Hoa.lth, 
llO.d a.ctod ao looo.l uta. to {o-~isl;ro.r , s o 
thnt all of t11e vi tal statistics woro 
hanulod tnrour;h tno cne Oli'ice and p.:lr­
hli t tod. us i.WOp.inr· up our rocora.z under 
our ordinancoG eo th.o.t coupleto r ecords 
for t ... o past ;:,~ .too.rs :lave beon kopt . 

11 \!'tor the a.ppolnt.aent of tne now local 
~ ta.tG negistra.r, o. domanu was uade by 
a .!'oprosentutlvo of tho ~tato Board tho.t 
all ::>..1. o;..~...,' filof:i and r0core1s be turn~..d 
ovor to the no\ · local tl'te Ho(!'istrar , 
which roquo3t t 1Q Cit'j oaro. ol' .doalth 
... •or'W'Joa. , rn.a1nta1nin:; tho.t thoy worv the 
local reco;odo lltado oat o-y tho Cl erk of 
t ho 3oard of Houlth of our city and pro­
oorveu. unde ... • the regulutlons LL"lt'. ordinances 
p .... ovluinJ 1'or sa .e by tho city . 

11'Ihon , s inca tho c:u>.n~o of l'e istrare , 
lnfor tation hoa boon put out a..aong the 
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doctor~ , co tetor .1 so .... tons and the 
und0rtakors that the ~tate ,~.{c .:;is­
trntion· la .. rs oupor~c ..... cd our local 
roq'-liro.:Ionto s c that it \'. a:J not 
necossnry for any of them to coLlply 
otherwise r.it~ tho require onts of 
o·ur local citJ-· ord~nnncos . 

"Thoro are t ·..reo (3) quo:Jtions which 
we herowit~ pr~oont nnd roaucst your 
optnion Oz:l the:~ . In prescntin-:; these 
questions for your O) inicn:; the t•a.:-or 
and City Council of 3t . J oseph , ito 
Board of IIenlth and cortain of t he 
pnJ>siciano and a.ll of tho undertakers 
and co~etory soctons have requested 
that wo obtaL1 your o~inions on those 
matters . Supple~ontarj t o this lotter 

e s et out t . •e ordinances invol ved , 
so 1e of tho chartor provlslons of clties 
of tho first class , and so 1e oectlons' 
of t.'lo laws relating t v tno 3tate "\ureau 
of -Iva.l th uhich a.re invol vod in thio 
~ttor , together \9i t_ ... a .fe,., oug O:Jt;ions 
to nid in yo~~ investigation. 

"If the:.•e 11.ro any furtho ... • do tails thnt 
J>OU t1ould ltko to have , uo \-rill be glad 
t o furnish tao or nssiJt you in any ~ay 
that we can . 

"Tho quootiono aro ao lollorrn : 

" •fU ";STIOl: ONE : ..:>ooa tho City of ~t . 
Joseph havo t ho right , under its cnnrter 
as a city of tno :'irst Cln:Js , and its 
or'Cli!'lnnceo heroin set out , t o require the 
registration of births and deathB and re­
quire burlo.l permits frv:t tho Cl er k of 
tho ..,card of ~Iealth of thi:J city baforo 
tho internnont or removal of dead bodies 
l n tho city. 

"In other woras , are these ordinances re­
qui ring the registration of b irths and 
deat~ ~ith the City Jo~rd of Health and 
t ho ordinance requirinc burial per mits 
frota the Clerlc of' our :.card of liaal th, 
valid.? 
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11 u .STi'JN T .. o: Assumin.r t hat ·the 
01tv of : t . Joseph has ~lntalned 
ru1 e;ficia~t anu co1petent local 
registrati on bureaua Did tho Co~­
miaoionJr ..:>f the State Soard of 
Health (In view of ..>actions 9763 and 
9749} , havo the right to r o .• ovo , dis­
charge or discontinue our Clerk of 
the City ~oard of Health as local 
state registrar oZ vital statistics 
for this city in January 1342 , wi t hout 
causo other than his dosire tv ~ivo 
tho place to another person wi t21 tho 
omolll!tents thoroof? 

u ~,. U" ..STICH TliRE.'E : Is it necca~ary for 
tho city of st . Joseph Board of Health 
to turn over to tho non local state 
ro~istrar our cooks of rocoru5 of vital 
statistic ~ consisting of tne bounu vol­
w,tos of dupl:co.tes of registrations 
pro_>at,cd ana filed in this office by 
the C, lorl: of the vlty ....oara. of .uco.lth as 
explained herein." 

~he request contains tbrco questiona w;uch we will 
ondoavor t o answer ir-1 order . However, i.~.1 render in• our 
opir.~.lon on t h eso questions , we aro as ... w..dng por }Our letter 
tha.t (1} t:10 Hecistratior Bureau in tho c·ity of ~ t . Jos\)ph 
ifj an ef_ iciont anc.. co t;>eto!!t bureau a.."'l.d that ('~ ) the 
official so~ght t o be removed has not boon ~o)lnced through 
failure ~ neralect !lf duty but onl: t!1rougb. tho "df'31re to 
~1 vo tne lace to another -oorson ~ ~ e molwuonta therEiO?. " 

'.rhe fc.cts see.n to show that s t . Joseph b.)cruue a 
city of t:i1s first class in 1309 and at that tL1o all tho laws 
or parts of laws, not inconsls~e .... t w.:. tl.~. proviaions of the 
a rticle designati ng such cltj as bo1ng of the fl r at class , 
and whic.L .. ordinances \'foro oporat:!.vo in t he city :;>r ior to its 
reor0 nization, should continue 1~ fore~ until ropoaled or 
changed by Ol"dinnnce . Further , that at t ue tino of rl.;)o:;.•ga­
niza.t!.on of tho city, thor0 were ordinances pr•ovidint; that 
thoro should bo a recol"d kej)t of all irths, .arriar~s and 
deaths and that burial perL 1~s should be procured beforo the 
burial of any bod ies . 

Under paragraph 18 of uection 6293 , R. s . wo . 1939 , 
which section has t o do with tho powors and duties of the 
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Uayor am Council i n a city . of t~G fi r st class , wo find 
the following : 

"XVIII . To provide for the r eLi s ­
tra tion of births , marriages ru1d 
deaths , and t o :.uppr Jss prize f i ghts, 
bull f i ghts , d og fights , chicken 
cock fights, gami ng or ga mbling houses , 
arid to suppro~s bawdy and d isorderly 
houses , houses of ill• fame and assig ­
nation." 

\'•e will next cite you to Section 6538 , R. s . iAo . 1 939 , which 
s ection pr ovides for t he establishment of a Health De~artment 
i n all cities of the first class in i~is so uri , i n whic:Q category 
s t . Joseph falls . Said sect·ion i s as follows: 

"Thora is hereby established in a ll 
cities of tho first class a depArt­
ment to be known as the health depart­
went , which shall be under t he contr ol 
of a board of health, which shal l con­
sist of three members , vmo shall serve 
wit hout compensation and who shal l be 
appointed by the mayor , as are other 
ap oi ntive officers . The mayor in 
such cities shall be ex officio a wem­
bor of said board of healt h , and may 
be present at its hearings and delib­
erat i ons , a..l"ld mak3 such recolTh.aandationa 
as he may s ee fit , and take part in 
all matters comin,; bef ore said board 
of healt h , but shall not be entitl ed 
t o a vote . " 

Section 6540, R. s . l.lo . 19~9 , then prescribes the 
powers and duties of the Board of Health of such city which 
is created by Section 6538 , supr a . This section provides as 
follows: 

"Said board s hal l have power and it shall 
be its dut y to enforce the laws of the 
state of 1.:tssour1 and all ordinances in 
relation t o public health ; t o have the 
care, mana.z ement and control of all 
buil dings, i nstitu tions and property 
own ed or used in such c ity as hospitals 
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m ... inr. titutlcns fol' tho care nne t reat­
ment o1 sick Ol' injured persons, or as 
quarantine aospitals or sto.tion::s \71th-
in or w1 t ho·u.t t:_e corporate l1..a1 ts of 
~ucu city , o.nd t o have the custody of 
all po~~ono c , r~ined therein; to direct 
t ho inspection of ~vory part of such c ity 
a.r..d 1 ts environs , ; i th a viov' to the 
~intona.nco cf tm so.nitar ) condit ion of 
sucn city , anC.. for ~rach purpo.-~e shal l 
have :Jower to enter on~ public buil d i ng 
or pl'CJliSe~ , and , on reasonable notice _ 
an~ :?ri vato bv.ilclin{, Or' pro111ses , when­
ever t ile scuo m.a:~ b co .e necossA.ry i n 
the diochal't50 of tho C.u ties L tposcd on 
said board; t .• have c.lD.rt;e of tho in­
s pection of dairies , milk , moat , all 
foodo t uffr. , and a l l r.ater sup ... ""~lios for 
~rirlliinc purposes; t~ onfo~co all pure 
foe~ laws; to :nvost!bato tho nature of 
a.l~ contaGio~s or 1nfoct1ous disea.sco , 
and take ~ensures to provont t hoir de­
volop . .1snt or continunnco , by quarantine 
or otherwise, and when necessary t o the 
puvlic health and safety, to o~er tho 
destruc t ion of oni:.ml o su.f1'cr1n : from any 
conta~iouo or infectious d!soa.seo, and the 
buil d i ng uit hin which t hoy havo b3en sick 
of ~uch d!soas~s; t o abate nll nui~ancos 
i:1 such city, and t v re::;ulato tho sanitary 
condition of all taor0ucs , co~otorios , 
cre.:w. tori .... s , vo.ul to, ond burial placos , 
and the disposit1o~ of dead bodi es of 
pe ... ·so."l3 ana. o.niuals ; to proviee for the 
registration of b i rths , marriages and 
deaths r. ithin such city ; to perfor m such 
other dutioo as ~o.y bo conferred by 
ord inane e • " 

As car. be soon fro~ this section, the Board of Healt h 
of yo~r city has t ho power t o roc1lato tho registra tion of 
"births , rao.rriag<:w anc... aoa. ths" in such c 1 ty. 

Section 9764, R. s . ~1o . 1 939 , dealin "" Tlith t he pro­
curement of a buri al permit , provides as follows : 
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u~·':le b ody of any person V1hose death 
occurs in the state shall not be in­
t erred , deposited i n a vault or tomb , 
cre~n.ated or otherwise disposed of , 
or re~oved from or into any regis­
tration dis t rict until a permitfor 
burial, re~oval or other disposition 
shall have been properl y issued by 
tho loc~l registr ar of the rec istra­
tion district in whlch the d6ath 
oc~urs : Provided , no such r~moval 
parmi t ehall be required '".hen n dead 
body is r3lnovod for the .urpose of 
propar inr such ·Jod: for burial , but 
no such body shall bo int er.L'od , de­
? oeited in a vault or tomb , cre~ted 
or otherwise disposed of until a per-
1J1 t so to do ha s boon properly i s sued 
by tho local registrar of tlw regis­
tration district i n which tho death 
occurs . ft~ no cuch burial or re­
rnov~ l permit shall bo issued by any 
rez:istrar untll a complete t.nd satis­
r~ ctory certificate of death has boon 
£1le~ with hi~ as ho~oinaftor proviaod : 
Provide~ , that when ~ ~end oody is 
t r ansported by co~on ca~rior i n to a 
roe istration distr ict i n Missouri for 
burial , then the translt and removal 
po~1it , i ssued i n accordance with tho 
l a v· nnd healt .. _ regulations of tho 
place whero the death occurred, ~hen 
said death occurs outside of the state 
of l.1i s souri , shall be accepted by 
the local registrar of the dis~rict , 
into which the body hns boon trans­
ported for burial or other disposition, 
as a basis upon whlch he shall issue 
a local permit , in tho same way as if 
the death occurr ed l n his district , 
but shall plainly enter t..pon the face 
of t he b urial permit t he fact that it 
l"Tas o. body ohi.:Jpod in for intor.nent , 
and g ive the act ual place of deat h ; but 
a burial persni t shall not be required 
fro.:1 the loco.l registrar of the d istrict 
in which intormont io made when a 0ody 
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is re~OV3d fro~ Cnv district in 
Li s eou.ri to another in the stato, 
f or purpooe of burinl or othor dis­
postion, eith.or by CO 'li!iO ! car1•ior , 
hoarse , 0.1... other c o veyo.nce; P.nd no 
local registrar shnLl , as such, 
require fro~ undertakers or 9ersons 
actlnc as unct.ortal{ors any fcc f or 
t he privilege of buryin.r; dead ooai es . " 

\.'o do not thlnk t~o.t the ordinance of tho City of St . Joseph 
in an:, \'!!\:t cor1.flicts VJi t h the State ~tatuto cited above . 

In vie~ of the statutes citod supra, it is the 
opinion of this Depart ent that the cit:> of ~ t . Joseph has 
t he authority , t hrough its :1ealth De:>art tent , to r egulate 
by ordinance the rc~istration of birtman~ deaths i n ~aid 
city , and t o require tJ.~.o poss ess ion of a burial permit 
before ~~J bo~J is interr ed . 

" " U 'STIO:N T'"O: .'\SSU!nin, that the 
t. It:t of' s t -:-Joseph has ms.intaln·d an 
3fl'iciont ano. co ... np :> tent local regis­
tration bureau: Did the Co. iss~on~r 
o£ the ~tate ~ard of Healt~ ( In vi e 
of actions 976.3 and 9749) , hove the 
rig .... t to rel"love , discharge or d lscon­
tinuo o ~r ClJr~ of the City Boa~d of 
'Heal t~ ... as loc 'l.l s to. te ro -,:is t rar o! vi tnl 
statintics for this city in Januo.ry 1942 , 
~·11 thoat co· .ne otho:o t.Ul!l his dosil"o t o 
::,i vo the plac.e to another person ~:1 th 
tho ouolmnonts theraof ? " 

.o .ill cite you to Sect:!.on 9763, 3 . s . lo . 193J, nhich pro­
vide~ as follows: 

"'I 1 thin nl.nety days aftor tho talring 
of,_' oct of t his al~t:!.cle , or as soon 
the~e-fto~ as po~slbl~ , tho ~tato board 
of health s~all appoint u l ocal regis­
trar of vital atatint1cs for oach regis­
trat i on distr i ct i n the state . The 
ter.1 of o..:'fico of locnl registrars, 
appointed by 5aiu boar &, shall be for 
four yoars, beginning ri th the first dny 



Mr . Homer c . Ki ng - 8- Hay 19 , 1942 

of January of t.no your i n \'Jhich this 
articl~ shall tnko effec t , ~~u thoir 
$UCC0SSJ~s shall bo appo nted nt l east 
t o .. u.o.ys boforo the o;~plr"" tlo-: of t heir 
tormB of offi~e : ~rovicsd , t hat in 
cities where h0al tn o.L'.._'iC0.L'S or other 
officia ls o.ro conuucting offoctivo 
~egistration or births and doaths under 
local ordinances at tho time of the 
ta ~inr offvc t ~r this article , such 
of'i ice_ s s:u1ll "oa C.)ntinuoC. as rot:;is trars 
i n ~ fo~ ~uch ~i~ iJs , o.nd shall oo 
subject to t .. 1e r\llos and r ogula.tiuns of 
tho state registrar, and to all of the 
provisions of this article . '~Y local 
.t•c.;io t rar up olntod by a ill d ooo.ro Y!ho 
fails or ne3locts to ~ischaL 00 ef:iclontly 
tho duti es of ~is office as l a i d down 
ln t his article , o: · ... o fail:: t o !llD.AO 
pr ompt ~LG c~ •. 1pl ete r o-curns of birt hs 
an deaths , as required thereby , shall 
bo forthwith romovoC. fro1 h is office by 
the state board of health , and h is suc­
cowsor ap 0intod, in &u.~itlon to any 
other ]Onaltios that ma) be ~aposcd , 
under other oections of this articlo , 
for fa ilure or ndglcct to porfor~ his 
dut) . ~ach local registrar appointed 
b~ t.aic. board shall , i mmediately upon 
nl· acceptance of c...ppointt110nt as such, 
a.p;>oi.r:n:. a ·deputy , \hooe o.uty it s . .1..1 be 
to act i n h i o stoad in case of absenc e , 
1lln .ss , or uisability , anu who ohall 
a.ccept such ap -:>oi,ntalen.t i n \f r:ting , and 
~ho shall be subject to ail rules nnd 
regulntiom t~ov .rn~~ tho action of local 
recistrara . fJd when it may appoar nec­
essar'Y f or tho convenience of the ;oeo :>l e 
in o.ny regis tration district, the locnl 
re ,i::.trar i s hoi•eby author·1zed , with tho 
ap roval or· tho s ta to rer;is trar , to 
appoint one or 111ore suitable per sons to 
act ao subrogiot ... •ars , who shd. 1 be author­
izea. to z·ec.Jivo certificates nnd t o issue 
burial or reaoval percits i n an~ for s uch 
portions of tho r vg1strat1on d1str1ct a s 
... m:, be designated; and oach subro._5io trar 
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shall noto , ·ov3r his signature , the 
· date on whi c:!:l o o.cl-t certificate wo.::s filed , 

and ::shall fo.'\ o.rd all certificates to 
t:le rosist-•ur o_· Lhe district within t on 
ao.ys , ~~d in nll casoG before the tnlrd 
uu:y of tho f ollowlng month : Provi ded , 
tnut all oubreGistrars sho.ll be sub j ect 
to the supervision and control of tho 
stato reGis trar , and rJnJ bo by him r e -
1novod for neglect or fo.ilu..."e to perfor m 
tholr C..~Itios in a ccordanc e with the 
p r ovisions of this o. ... "ticl.) of tho rules 
and roL~lations of th0 state rc~istrar , 
and they shall be liable to the orune 
penal tios for no <:;lect o~ duties as the 
local re~istro.r: froviuod , t.~t on and 
after July 1 , 190? , i n a ll countieo hnvins 
or ,.·'.llch .ina.;~ h"3rea!'ter h~wo pop· .lntlon 
of two hund~oC. thousand. inhabitants and 
loo::s than foul~ .. 1unurdd thousand inl.labi­
tanto o.cco:edlng to tho l~1at federal de­
corulial co.1sus , where a deputy state 
hoo.l t:1 co.:n. 1iso ionor shall huvo boon ap­
pointoa by tho county court , such deput y 
state health co~ .issioner shall 'Jo the 
local registrar anJ shall ~e subject to 
all rules 'J.l'ld regulations ~~overninr; tho 
a.c tion of loco.l :-o~ls tra:~.•s , ,L)J.'.Jscriood. by 
this a_"ticl d . " 

fhls s ... ction \"S.S o::-iginally passed or. .. o:; 6 , 1909 . Tho in­
for .• ultion fu:-nish~ this Dopa!'tJlont ~: ... m.o that an ordi nanco 
of • t . Joseph ..;>I•ovic..e-.1 for t!1c Cl-Jr:.t of the Board of Hoal th 
to .c:Jgls ter births , :n~r>ria. r;os and deo. ta3 a.s oo.rly us 1891 or 
el~J1tocn yearo ~~~cedin • t nc passa ,o of t~e Sto.to low . 

·~..)ain c.:.t;in~ a po ... ·tion oi' !3oction 3'763 , supra , v;e 
fln~ thd :ol~u\ing: 

" PJ.'OV1c.t.3d , that ln cities where 1enlth 
officers or other officio.l.:J aro cona.uct­
in~ of~ectivo rogiitration of births 
a.nu deaths undo~ local ordinances at tho 
titue of tde taldng ef ~·oct of th1.3 articlo , 
such of!'ice.~.•.;; ~hall a continued as re ·1s­
tra.rs i n an.... fo1· such cl tlos , and s '-.o.ll 'oa 
subject to tho rules and regula tiona of 
tho state regia tra.r , and to a 11 of the 
provisio s of this articl e . · .. ·:<- ·::-" 
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According to tnc facts an furnished this Department , the 
Health Department was conducting an effective registration 
of b irths and death::. at the time the St ate provisions were 
passed . Then under the provision above , the officer having 
charge of tho retiistration at that tino , renained as the 
l ocal "regist l."'ar" for such cit:, onl y to be removed f or 
" !'all ure or noblect of u.J.t;, . " e fee l that tho legisl ators 
d i d not intend , I n passin~ this provision,to s upersede the 
powers of tho city of the firs t class . Rnthe1• we think 
that it was tho intention of the lawmrucors to le t a city 
which had a \7011 organized ond ef f icient IIealth r epartment, 
ta.n:e care of th131r om r .... _;iotration nnd thnt t ho officer 
sel ect ed by the LOard of J.loalth of s ach c ity r.;houlu remain aa 
tho l ocal stato regis t rar for that city, unless removqd for 
failuro or no~lect of duty . This in~ention on the part ~the 
l e islators has been_ ecoJnized by tho fact that for the past 
t h irty- two year s tile Cl er k of the City Health Depart ent has 
been local res istrar in the City of 3t . Joseph. 

It i s, therefore , the opinion of thl s department that 
t ho Clty Clerk of the rr~altn ~oard of the City of s t . Joseph 
is the local registrar for t hat ci ty , ~til he i s removed for 
failure or negl ect of duty . Further , that t he appointment of 
any other person t o ~~placo him by t ho State authorities , was 
void unless .1.10 was raw.ovecJ. for thoao re .... s ons. 

"~UESTIO!~ THfil~E z Is it necoosars for t he 
0 ty of ~t . Joseph noar~ of tiealth t o 
turn ovar t o tho now local state ro~istrar 
our oooks of r ecords of vital statistics 
consisting of ~1e bounu vol~~ea o~ dupli­
cates of r egistr ations prepared and fi l ed 
i n t h i s office b~ t he Cl ~rk of the Cit y 
Board of lf,altb a s explained herein?" 

This quest i on is superfluous in view of our opinion on question 
two . I n other words, if tne reco1·as D.l' O e till i n the possess ion 
of the ClarA of the Clt3 oarc of Health, vhich your request 
seems to indicate , he r enai ns as local r egis t rar f or t h e cit y 
and is still the legal custod i an of the records . Therefore , 
if a demand is made for tho records by some person without 
aut horit y , he is ·under no c ompulsion t o relinquis h possession 
of same . If tho cl erk had been remove~ for fail ure or neglect 
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of duty ., t here would bo a different quest ion presented s ince 
ho VIould not bo tho l egal custodian • 

APP1WVED : 

ROY A;:cftiT1r ... UCK 
Attornej - Genoral 

JSP :~G 

. {OS)ectfully submitted, 

JOHlr • .I?HIL:..I !?S 
Asaistant Attorno~ -Genoral 


