HGATTH, BOARD OFs ©leric of City Board of Healtk is %o remain as the
local State Reglistrar in the City of 8t. Joscuph,
liissouri, & city of the first class unleds removed

by failure or neglect of dutye.

lay 19, 1942.

ir, Homer C. King Fl LE T
¢city Counselor ,/jj
te Joseph, lMissouri / )?/

Dear Sir:

Your letter dated lay 13th, 1942, requesting an
opinion has been referred to me. Thls request 1ls as
followsy

"In January 1942, the Comulssioner of
the State Board of Health, appointed

a now local state Reglstrar of Vital
Statistics for the Clty of St. Joseph,
when prior theretc and ever since the
organization of the State Pureau, the
Clerk of the local city Board of Health,
had acted as local Ltate {eglstrar, so
that all of the vital statistics were
handled through the cne oiflice and per-
mwltted us keeping up our records wxier
our ordinances so that complete records
for the past o2 years have been kept.

"After the appolntment of the new local
State legistrar, a demand was made by

a representative of the State Board that
all of our files and records be turned
over to the new local Htate Registrar,
which request tiwe City Poard of iealth
refused, malntalning that they wers the
local records made out by the Clerk of
the Foard of lHealth of our city and pre-
sarved under the regulations and ordinances
providing for saue by the citye.

"Then, since the change of registrars,
Infornation has been put out among the
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doctors, cemstory ssitons and the
undertakers that the State Regls-
tration laws superseded our local
requirements sc that it was not
necessary for any of them to comply
otherwise with the regquirements of
our local city ordinances.

"There are tiree (3) questions which

we herewith present and request your
opinion on them., In presentlng these
questions for your opinicns the Hayor
and City Councill of St. Joseph, its
Board of Health and certain of the
physiclans and all of the undertakors
and cemetery sectons have requested

that we obtaln your opinions on these
matters. Supplementary to this letter
we set out the ordinances involved,

some of the charter provisions of cltles
of the first class, and some sections'
of the laws relating to the State 3ursau
of Health which are involved in this
matter, together witi a few sug estions
to aild in your investigetion.

"I{ there are any further details that
you would like to have, we will be glad
to furnish the. or assist you in any way
that we can.

"The quostions are as follows:

"QUASTION ONE: Does the City of St.
Josepn nave the right, under its charter
as a city of the First Class, and its
ordinances herein set out, to require the
reglistration of births and deaths and re-
quire burial permits from the Clerk of
the Doard of Health of this city before
the lnternment or removal of dead bodles
in the citye.

"In other words, are these ordinances re-
guiring the registration of births and
deaths with the City Soard of Health and
the ordinance requiring burial permits
from the Clerk of our jHoard of IHsalth,
valid?
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: Assuming that the

3 oseph has maintained

an efficient and competent local
registration bureaus D1d the Com-
missionsr of the State Board of
Health (In view of Sections 9763 and
9749), have the right to remove, dis-
charge or dlscontinue our Clerk of
the City Soard of Hsalth as local
state registrar of vital statistics
for this city in January 1942, without
cause other than his desirs tc zlve
the place to another person with the
emolunents thereof?

"QUIESTION ¢ Is it necessary for
the of St. Joseph Board of Health
to turn over to the now local state

roglstrar our books of records of vital
statistics conslsting of the bound vol-
umes of duplicates of registrations
prepared and filed in this office by

the Clerk of the City Doard of Health as
explainad herein?"

Ths request contains three questions which we will
endeavor to answer in order, However, in rendering our
opinion on these cuestions, we are assuming per your letter
that (1) the Registration pureau in the City of St. Josaph
1s an eficient and competent bureau and that (2) the
official sought to be removed has not been replaced through
fallure and neplect of duty but only through the "desire to
lvo the place to another porson with the emoluments thereof."

The fects seem to show that St. Joseph became a
clty of the first class in 1902 and at that time all the laws
or parts of laws, not inconsistent with provisions of the
article designating such city as being of the first class,
and which ordinances were operative in the city prior to its
reorpanlzation, should continue in force until repealed or
changed by ordinance. Further, that at the time of reorga-
nization of the e¢lty, there were ordinances providing that
there should be a record kept of all bLirths, .arriagés and
deaths and that burial permits should be procured before the
burial of any bodies.

Under paragraph 18 of Section 62935, R. S. lio. 1939,
which sectlon has to do with the powers and duties of the
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layor and Council in a city of the first class, we find
the fellowing:

"YVIII. To provide for the regis-
tration of births, marriages and
deaths, and tosuppr:oss prize fights,
bull fights, dog fights, chicken

cock fights, gaming or gambling houses,
and to suppress bawdy and disorderly
houses, houses of ill«fame and asslg-
netione®

We willl next cite you to Section 6538, Re S+ Hoe. 1939, which
section provides for the establishment of a Health Department
in all cities of the flirst class in liissourl, in which category
Ste Joseph falls. Sald section is as followss

"There is hereby established in all
cities of the first class a depart-
ment to be known as the health depart-
ment, which shall be under the control
of a board of health, which shall con~-
sist of three members, who shall serve
without compensation and who shall be
appointed by the mayor, as are other
ap cointive offiecers., The mayor in
such cities shall be ex officio a mem=
ber of sald board of health, and may
be present at its hearings and delib-
erations, and make such recomaendations
as he may ses fit, and take part in
all matters coming before sald board
of health, but shall not be entitled
to a vote."

Section 6540, K. S. lioe 1939, then prescribes the
powers and dutles of the Board of Health of such clty which
is created by Sectlon 6538, supra. This sectlion provides as
follows:

"said board shall have power and it shall
be its duty to enforece the laws of the
state of llssouri and all ordinances in
relation to public health; to have the
cars, management and control of all
bulldings, institutions and property
owned or used in such city as hospitals
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or Instituticns for tho care and treat-
ment of sick or injured persons, or as
guarantine hospitals or stations with-
in or without the corporate limits of
such city, and to have the custody of

all persons confined therein; to direct
the lnegpection of every part of such city
and its environs, with a view to the
maintenance of tikz sanitary condition of
such city, and for such purpose shall
have power to enter any public building
or premises, and, on reasonable notice,
any private bullding or premises, when-
ever the same wa) becon@ necessary in

the discharge of the duties imposed on
said boerd; tc have charge of the in-
spection of dairies, milk, meat, all
foodstuffs, and all water supplies for
drinking purposes; to enforce all pure
food laws; to investigate the nature of
all contagious or infectious diseases,
and teke measures to prevent thelr de=-
volopusnt or continuanes, by quarantine
or otherwise, and when necessary to the
public health and safety, to order the
destruction of anlmals suffering from any
contaglious or infectlious diseases, and the
bullding within which they have bsen sick
of such dissases; to abate 2ll nuisances
in such city, and to regulate the sanitary
condltion of all morguss, cemeteries,
crematorics, vaults, and burial places,
and the dlspositlion of dead bodles of
persons and animals; to provide for the
reglstration of births, marriages and
deaths within such clity; to perform such
other duties as may bo conferred by
ordinance."

As can he ssen from this sectlion, the Board of Health
- of your city has the power to repgulate the registration of
"births, marriages sna deaths" in such city.

Section 9764, He. S. lo. 1939, dealing with the pro-
curesuent of a burial permlt, provides as follows:
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"The body of any person whose death
occurs in the state shall not be in-
toerred, deposited in a vault or tomb,
cremated or otherwlse disposed of,
or removed from or into any regls-
tration district until a permlt for
burial, removal or other disposition
shall have been properly lssued by

’ the local reglstrar of the reglstra-
tion.district in which the death
occurs; Provided, no such removal
permit shall be required when a dead
body 1is romoved for the jurpose of
preparing such body for burial, but
no such body shall be interred, de-
posited in a vault or tomdb, cremated
or otherwise disposed of until a per-
mit so to do has been properly issued
by the local registrar of the regis-
tration district in which the death
occurs. And no such burial or re-
moval permlt shall be issued by any
registrar until a complete and satis-
factory certificate of death has been
filed with him as hereinafter provided:
Provided, that when 2 dsad body 1is
ftransported by common carrier into a
roglstration district in Missouri for
burial, then the transit and removal
permit, issued in accordance with the
law and healtly regulations of the
place where the death occurrad, vhen
sald death occurs ocutside of the state
of Missouri, shall be accepted by
the local registrar of the distirict,
into which the body has bsen trans-
ported for burlal or other dilsposition,
as a baslis upon which he shall 1ssue
a local permit, in the same way as if
the death occurred iIn his district,
but shall plainly enter upon the face
of the burial permlt the faet that it
was a body shlpped in for interment,
and give the actual place of death; but
a burial permit shall not be requirsd
from the local registrar of the district
in which interment is made when a body
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is removed from cne district in
Hissouri to another in the state,

for purpose of burial or other dils-
postion, either by comuon carrier,
hearse, or other conveyance; amnl no
local registrar shall, as such,
require from undertakers or persons
acting as undertalkers any fee for :
the privilege of burying deed bodies,"

Vie do not think that the ordinance of the City of St. Joseph
in eny way confllcts with the State statute cited above,

In view of the statutes citod supra, 1t 1s the
opinion cof this Department that the city of St. Joseph has
the authority, through its Health Department, to regulate
by ordinance the registration of birtis and deaths in saild
city, and to require tiie possession of a burial permit
before any body is interred.

"QULSTION T70: Assuming that the

C of Ct. Joseph has maintalned an
efficient and coampetent local regis=
tration bureaus Did the Comnlssioner

of the State Poard of Health (In viow

of Sections 9763 and 9749), have the
right to remove, discharge or dlscon-
tinue our Clerk of the Clty Board of
Health as local state registrar of vital
staglstics for this city in January 1942,
without cause othsr than his desire to
give the place to another person with
the emoluments thereof? "

We will cite you to Section 9763, i. S. ilo. 1939, which pro-
vides as follows:

Within ninety days after the taking
effect of thls article, or as soon -
thereafter as poscsible, the state board
of health shall appolnt a local regils-
trar of vital statistics for each regis-
tration district in the state. The

term of office of local registrars,
appointed by sald board, shall bs for
four years, beglmning with the first day
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of January of the year in which this
articlc shall take effect, and their
successors shall be appointed at least
ten days before the expiratlion of thelir
terms of office: FProvided, that In
citles where healtn ciilcers or other
officials are conducting effective
reglstration of births and deaths under
local ordinances at the time of the
taking effcet of this article, such
of{icers shall be cocntinued as reglstrars
in and for such cltiss, and shall be
subject to the rules and regulations of
the state reglstrar, and to all of the
provisions of this article. Any local
registrar appointed by sald board who
fails or neglects to discharge efficlently
the duties of his office as lald down

in this article, or who fails to make
prompt and cumplete returns of births

an.. deaths, as required thereby, shall

be forthwith removed from hils office by
the state board of health, and his suc-
cessor appointed, in additlon to any
other penalties that may be luposed,
under other sections of this article,

for failure or nsglect to porform his
duty. Lach local registrar appolnted

by sald board shall, immediately upon
his acceptance of appointment as such,
appoint a deputy, whose Guty it shall be
to act in his stead in case of absence,
illn2ss, or disability, and who shall
accept such appointment inwriting, and
who shall be subject to all rules and
regulations govsrning the action of local
registrars. /Am when it may appear nec-
essary for the convenience of the pecpls
in any roegistration district, the local
reglstrar is hereby authorized, with the
ap roval of the state registrar, to
appoint one or more sultable persons to
act as subregistrars, who shd 1 be author=
ized to recelve certificates and to lssue
burlial or remcval permits iIn and for such
portions of the roeglstration district as
may be designated; and each subregistrar
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shall note,  over his signature, the
"date on which each certificate was filed,
and shall forward all certificates to
the registrar ol ths district within ten
days, and in all cases before the third
day of the followlng months Provided,
that all subregistrars shall be subject
tc the supervision and control of the
state registrar, and may be by him re-
moved for neglect or failurse to perform
thelr duties In accordance with the
provisions of this article of the rules
and regulations of the state reglstrar,
and they shall be liable to the same
penalties for neglect of dutles as the
local registrar: Provided, that on and
after July 1, 1937, In all counties having
or which ma; hereafter have a population
of two hundred thousand inhabltants and
less than four hundred thousand inhable
tants according to the last federal de-
cennial census, where a deputy state
nealth comnissionsr shall have been ap=
pointed by the county court, such deputy
state health comuissioner shall be the
local reglstrar and shall be subject to
all rules and regulations governing the
action of local reglstrars, prescrlbed. by
this article,"

This s.ctlion was originally passed on liay 6, 1909, The in-

formation furnished this Department shows that an ordinance

of 5te. Joseph provided for the Clerk of the Board of Health

to reglster blrths, marrlajes and deaths as early as 1891 or
elghteen yesars precedingy the passage of ths State law,

Again cifing a portion of Cection 9763, supra, we
find ths following:

"Provided, that in cities whers health
olficers or other officlals are conduct=-
ing effective reglstration of births

and deaths under local ordinances at the
time of the taking eflfect of this article,
suclhh officers shall ve continued as regls-
trars in and for such citles, and shall be
subject to the rules and regulations of
the state registrar, and to all of the
provisic s of this article. = % M
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According to the facts as furnished this Department, the
Health Department was conducting an effective reglstration

of births and deaths at the time the State provisions were
passed, Then under the provision above, the officer having
charge of the registration at that time, remained as the
local "registrar" for such city only to be removed for
"failure or neglect of duty." e fsel that the legislators
dId not intend, In passing thls provislon,to supersede the
powers of the c¢lty of the first class. Rather we think

that it was the intention of the lawmakers to let a city
which had a well organlized and sfflcient Health Department,
take care of thelr owvn reglistration and that the officer
selected by the Board of Health of such city should remain as
the local state registrar for that city, unless removed for
fallure or neglect of duty. This inventlion on the part of the
1e ilslators nas veen recoznlzed by the fact that for the past
thirty-two years the Clerk of the City Health Depart ent has
peen local reglstrar in the City of 3t. Joseph.

It 1s, therefore, the opinion of thlsz: department that
the City Clerk of tThe Healtn Zoard of the City of St. Joseph
is the local registrar for that clty, until he 1s removed for
failure or neglect of duty. Further, that the appointment of
any other person to meplace him by the State authorities, was
vold unless he was rewoved for these reausons.

"%UESTIOH THREEs Is it necessary for the
¢1ty of St. Joseph Board of Health to

turn over to the new local state reglstrar
our books of records of vital statlstics
consisting of the bound volumes of dupli-
cates of registrations prepared and filed
in this office by the Clork of the Cilty
Board of lsalth as explained herein?"

Thils question 1s superfluous in view of our opinion on question
two. 1In other words, 1f the records are still in the possession
of the Cleri of the Clty =oard of Health, vhich your request
seems to indicate, he remains as local registrar for the city
and 1s stlll the legal custodian of the records. Therefore,

1f a demand 1s made for the records by some person without
authority, he is 'under no compulsion to relinquish posscession

of same. If the clerk had been removed for failure or neglect
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of duty, there would be a different question presented since
he would not be the legal custodian.

Respectfully subnitted,

JOHN 8. PHILLIPS
Asslstant Attorney-General

APPROVLED:
ROY MNe T
Attorney-General

JSPE



