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W~APONS : GuNCBALED : Unlawful for guards of U. s . property 
EXPOSED: to carry concealed firearms in Missouri ; 

may carry firearms in plain view peaceably 
and soberly , without license . License 
required for purchase . 

January 23 , 1942 

Hon . ~arleton • Kell ey 
sr . Attorney 
~U~sr Dcpart

1
ment Off )J 

• ~ . na neers ice 
Glock Tower buil ding 
~ock island, lllinois 

Dear . ir: 

Thi s is in reply to your request for an otficlal 
opinion by your r e cent letter 'mien is in t he !'ollowlng 
terms : 

"ln accordance with directive from 
higher authority , t h is offi ce has 
taken i ncreased precautions for the 
protection of e overnmen t pr operty, 
particularl y the locks ana. dams in 
the J. ississippi River . I t is deemed 
necessary that t he civilian guards and 
supel visors placed on the se 60vernment­
ownod structures be armed . 

"A brie.f inspection of tLe 1939 Revi sed 
Statutes of the State of ~1saour1 reveals 
t hat dection 4423 , Chapter 31 , ~ri~es and 
Punishments , provides that: 

13 c . 4423 . Carrying concealed 
weapons . - lf any person shall 
carry concealed upon or about his 
person a aanGeroua or deadly weap­
on of any kind or Qescript1on, or 
shall go into any church or place 
where people have assembled for re­
lig ious worship , or i n to any 
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s chool room or place where people 
are assembled for educational , 
political, literary or social 
purposes , or to any election pre-
cinct on any electio~ day , or i n to 
any court room during the sitting 
of court , or i nto any other public 
assemblage of persons met for any 
lawful purpose other than for militia 
drill , or meetings called under militia 
law of t hl s state , having upon or about 
his person , concealed or exposed, any 
kind of firearms, bowie knife , spring­
back knife , razor , metal knucks , billy, 
sword cane , dirk, dagger , slungshot or 
other simi lar deadly weapons , or shall , 
in the presence of one or .oore persons , 
exhibit any such weapons in a r ude , 
angry or thr~atening manner, or shall 
have any such weapon i n his possession 
when intoxicated, or , directly or in­
a irectly, sell or deliver , loan or bar­
ter to any mi nor any such weapon, with­
out the consent of t h e parent or guardian 
of such minor , he shall , upon conviction, 
be punished by imprisonment in t he peni­
tentiary not exceeding two years , or by 
a fine of not less than one hundred nor 
more than one thousand dollars , or by 
imprisonment in the county jail not less 
than fifty aays nor more than one year , 
or by both such fine and imprisonment: 
Provided, that nothing contained in 
t hi s section shal l apply to le0 all y 
qualif ied sheriffs , police officers 
and other persons wnose bona fi de duty 
is to execute process , civil or criminal , 
make arrests . or aid in conser ving the 
public peace , nor to persons traveling 
in a continuous journey peaceably through 
this state .' 

I 

\ 
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"It is noted that there is apparently 
no provision made by statute f or the 
issuance of a license or permit for 
the carrying of a concealed weapon . 
lf the civilian guards employed by 
this off ice do not fall within the 
exceptions provided by the above statute, 
can a permit or license to carry a con­
cealed weapon be issued by responsible 
state or county officials? If so , .what 
procedure should be f ollowed?" 

Section 4423 R. s .• Ui ssouri, 1939 , quoted i n your 
letter prohibits t he carrying of a concealed firearm by 
any person other than sheriffs and police officers , and 
other persons whose bona fi de duty i s to execute process , 
make arrests , or aid i n conserving the public peace. We 
understand that the "civilian guards " referred to i n your 
letter are not sheriffs or police officers . The reference 
in t h e statute to "bona fidea duty in our opinion means 
official duty. rte believe a private citizen UD<ler the above 
mentioned statute has no right to carry a concealed weapon 
i n anticipation of a contingency in wh ich it mi ght be l awful 
for him to pr e serve t he peace or restrain t he perpetrator 
of a felony c.~ :t~~~ : ~·~ presence . ln our opinion it 
would be unla~tul tor ~ne ci vilian guaras to carry con­
cealed firearms . Violation of Section 4423 R. S. Missouri , 
1939 , is now a felony. Said Sect ion 4423 , s upz·a , does not 
conflict with the Gonsti tut i on of the United St ates or 
of the State of Missouri . 

In State v; Kee t, 269 o . 206 , 1. c . 209 , 214, 190 s . 
W. 573 , ~~upreme-nourt of lssouri said : 

"Our statute a gainst carr ying concealed 
weapons is not in confl i ct with the second 
article of t he runendments to the (,onsti­
tution of t ne united ~tates , ~s that amend­
ment has no r eference to ~tate le6islation, 
but is a limitation upon the powers of the 
national Go ernment oz ly. ( State v . ~helby, 
90 Mo . 302; Presser v . Illinois , 116 u. ~ . 
252 . ) 
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"Nei ther is that statute i r confl i ct with 
t he bill of Ri ghts i n our state Constitution 
(Art. II ., Sec. 17) which provides, ' That 
the right of no citizen to keep and bear 
arms in defense of his home , person and 
property, or in th e aid. of the civil power, 
when there to l egally summoned, ohall be 
called i n question , but nothing her ein con­
tained is intended to justify t he practice 
of wearing concealed weapons .' (Parenthesis 
and explanation t herein ours . ) * ~ * * 

"The provision exempting t hose who carried 
a weapon• i n self- defense from t he penalty 
of t h e law origir.ated i n the Revised dtatutes 
of 1879 , section 1275 . That provision was 
expressly repealed by the Act of April 28 , 
1909 (Laws 1909 , p . 452) , and has never been 
reenacted. 11 

When, under an earlier statute , the offense of carr y­
ing a concealed firearm was a misdemeanor, the Kansas City 
Court of Pppeals , in State v . 11ale, 70 Mo . App ., 143, l. c . 
145 , 146 , said : 

";~ -;~ .,~ The r ule i n such cases i a that 
t here must have been a concealm~nt , and 
this must be proved by the state . 2 
Wharton 's Criminal Law, sec . 1557; 
Ridentur v . State , 65 Ind . 411 ; Smith 
v. State , 69 Ind. 140 . ~~--;; * .. -.. ·:: .-: i. 

~ * * ~ * * * * * ~ * * * * * * ~ 
"The evidence presents a case of a total 
failure to make out an essential and 
con trolling el ement in the offense charged 
in the indictment; t hat is to say , the con­
cealment of t he pistol." 

Said Section 4423 , supra , further prohibits t he carrying 
or exhibition of an exposed firearm i n a rude , angry or 
threatening manner, or by an intox1~ated person. That por-



Hon. Carleton ~. Kelley (5) January 23 , 1942 

tion of the s.tatute is constitutional . In State v . 1hite , 
'253 B. 11 . 724 , 1 . c . 727 , 299 Mo . 599, it wasruled : 

"* * * The only r easonable and sensible 
constr uction to ci ve the statute is that 
the exhibitions of deadl y weapons in a 
rude , angry , or threatening manner , when 
t he act of aggression or assault is be ~ng 
commi tted by such citizen, is all that is 
prohibited. 

"The portion of section 3275 , R. s . 1919 , 
thus attacked is not onl y wise and salu­
tary, and in the inter est of public peace 
and t he protection of human life , but is 
also in narmony wi th section 17 , art . 2, 
of the vonstitution, when its purpose is 
understood . The attack upon the s t atute 
and information i s without merit . " 

Section 4423 , s upra , a l so prohibits t he carrying of 
an exposed firearm in churches, schools , election precincts 
on e l ection day , court r ooms i n session , and i n pol itical 
and other assemblies except milita.ry meetings . 

Another statute , Sect i on 4369 R. s . Missouri, 1939 , 
makes it unlawf ul to "display any deadly weapon ••• within 
one hundred yara s of any pol ling place -:<- * ·;: . " 

Cities are by sta tute Liven authority t o regulate 
firearms generall y . Cities of the first class are authori zed 
by Sec tlon 6293 (XLIX) h. s . Missouri , 1939 , "To regulate, 
prevent and prohibit t he use of fireworks and firearms . " 
Cities of the second class may 11regulate ••• discharge 
of fir earms"Sec . 6609 , {LIX) R. s. · o . 1939 . Cities of the 
t hird class may "prohibit and punish for t he carrying of 
concealed deadl y weapons , " (Sec . 6958 ) and "regulate dis­
charge of firearms , " ( Sec . 6950 ) . T.he same powers aru given 
to cities of the fourth class by ~ections 7177 and 7169 
H. s . Missouri, 1939 . ~e suggest t hat you consult t he vity 
Attorney of affected cities r egarting their ordinances . 
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From all tnc foregoing it is clear t hat t he carryi ng 
of a firearm in plain view in a peaceable and sober manner 
at places other than those enumerated in uection 4423, supra , 
is not prohibited by the law of the State of wissouri , and 
no license is requ ired or provided for by the law of this 
State. 

A license is requi 1ed for the purchase by persons other 
than manufacturers , and wholesale and retail dealers , of 
firearms of a size which may be concealed upon the person. 
Se ction 4826 R. &. Missouri , 1939, provides : 

"No person,other than a manufacturer Qr 
wholesaler thereof to or from a whol esale 
or retail dealer therein , for the purposes 
of commerce , shall directly or indirec tly 
buy , sell , borrow, loan , g ive away, trade , 
barter , deliver or receive, in this state , 
any pistol , r evolver or other firearm of 
a size which may be concea led upon the per­
son, unless t he buyer , bor rower or person 
receiving such weapon shall first obtaln 
and deliver to , and t he same be demanded 
and received by , the seller, l oaner , or 
person deliverint.. such weapon , within 
t hi rty days after the issuance thereof , 
a permit authorizing such person to ac­
quire such weapon. Such permit shall be 
issued by the circuit cl erk of t he county 
in which the applicant for a permit re ­
sides in this state , if the s heriff be 
sati sfied that t he person applying f or 
the same is of good moral character and 
of lawful age , and that the gr anting or 
the aame will not endanger t he public 
safety. ~he permit shal l recite the 
date of the issuance t hereof and t hat 
the same is invalid after thi rty days 
after the said date , the name and a d-
dress of t he person to whom granted and 
or the person from whom such weapon is 
to be acquired, t he nature of the trans­
action , and a full descr iption of such 
weapon, and shall be countersigned by 
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t he person to whom granted in the 
presence of t he circui t clerk . The 
circuit clerk shall receive th erefor 
a fee of fifty cents . lf the permit 
be used, t h e person receiving t he same 
shall r eturn it t o the circuit clerk 
within t hirty l.ays after its expiration, 
with a notation t h ereon showing the date 
and manner of t he disposition of such 
weapon . rhe circ~it clerk shal l keep 
a record of a l l applications for such 
permits and h i s action t nereon, and 
shall preserve all returned permits . 
No person shall in any manner transfer , 
alter or ch ange any such permit or 
make a false notation t here on or obtain 
the same upon any false representation 
to the circui t c l erk 0r anti ng the same , or 
use or attempt to use a permit granted to 
another . " 

Secti on 4827 R. ~ ~ Missouri , 1939 , provides as follows: 

" 1.0 person within t hi s state shall lease , 
buy or in anywise procure the possession 
from any person, fi r m or corporation with­
in or without the state , of any pistol, 
revolver or other firearm of a size wh ich 
may be concealed upon ~he person, that is 
not stamped as requi r ed by section 4825 ; 
and no person shall buy or otherwis e ac­
qui re t he possess ion of any s uch articl e 
unless he shall have first procured a 
written permit so to do f rom the ci rcuit 
clerk of t he county in Wt.i ch such person 
r e sides , in t he manner as provided in 
section 4826 . " 

And, Sect i on 4825 require s t hat a retailer selling such 
a firearm must keep a record of t he permit of the purchaser . 
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CO •• CLLSIOr 

In our opinion , it wo ~ld be unlawful for civilian 
guards of Uni ted dtates property , such as locks ana dams 
in the Idississippi Ri ver , t o carry concealed f'irearms in 
the .:> tat e of' .. lisaouri , unles s such guar ds are lawf'ully 
const ~tuted police off'icers . Said guards may lawf'ully 
carry f'irearms i n plain view i n a peaceable and sober 
manner , in places other than chur ches , s chool s , election 
precincts on election day , court rooms in session, and 
political and other assemblies except military meetings , 
and no license t herefor is required or provided by the 
law of t hi s St ate . City ordinances shoul d be consulted. 

Respectfully submitted 

JiRhEST HUBBELL 
Assistant Attorney General 

APPRJVI!.D: 

V AN-t!; c • 1rHURLO 
(Acting ) Attorney General 

LH:RW 


