
n 

. . . 
... '"le .:.r.c "' i'ror! t'le a: as :;.nd 
A1 'C l..:.a ., . crl·:· er1"r .:.al !'m~d 
shou::.d ·-~ 'a.:.l to :·.o o""rd of' 
.. ru a,..,.ert~ ,...," t~c ::>:~-:e --.,lac_ .. ns;n!li':-

July 31, 1942 

Hon. Ira A. Jonos, President 
Doard of Managers 
Stato Eleemosynary Insti tutions 
Jeff'orson City, I11ssouri 

Dear Sir: 

This department is 1n receipt of your letter of 
July 16th, 1942, in which you request an opinion, as 
follows: 

"Enclosed please f ind copy of an 
endowment gift to the Children's 
Home, Carrollton , Missouri. As 
you undoubtedly know, this Children's 
Home was fir st under tho State Board 
of Charities and Corrections; it was 
t hen placed under tho Board of Man­
agora of tho Eleemosynary Institutions; 
it was next placed under Soci al Socur­
ity, and at t he last session of t ho 
Legislatur e abandoned by Social Secur­
ity and designated as School ITo. 2 of 
the Feeblr~1ndod and Epileptic Sehool 
at f!arsball, as part of t hat School, 
and again placed under t he Board of 
t~gers of t he Eleemosynary Institu­
tions. 

"These buildings are now occupied by 
girls and boys who are feebleminded, 
and are sent to t he Uo. 2 School at 
Carrollton f r om the feebleminded 
school at Marshall. 
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"Under the torrns of this endowment 
gift aro the Children at Carrollton 
ontitled to the benefits of t his 
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cift? We understand that the original 
of this instrument is with the Trustee 
or the fund, and it is our 'Wlders tand­
ing that he would like to have an 
opinion, and the Board of llanagers 
would like to have an opinion, as to 
vhe~p.er they can accept the interest 
for the benefit ot the children now 
at the Carroll ton School." 

By t he Laws of 1921, page 89, the General Assembly 
of lJissouri established an institution to be lmown as the 
State none for Children. The stated purpose of t he insti­
tution is set forth 1n Section 1 of the Act as tollowa: 

"There is hereby established an 1nsti­
tu tion to be known as the s to. te home 
for children. The purpose of said 
home shall be to provi de for neglected 
and dependent children a temporary 
home that will fUrnish for t hem, pend­
ing placement in permanent tamily 
homos, proper care and instruction . 
Said care and instruction shall be 
such as to develop the children w~le 
1n said home mentally, corally and 
physically and train them 1n the i n­
dustrial arts. " 

It vas provided by the act that the home be under the 
management and control of the State Board of Charities 
and Correction and it was further provided that the Board 
provide a suitable location and the necessary buildings to 
take care of t he children sent to such home under the pro­
visions of the statute. It was also provi ded that only 
children under seventeen years of age who were dependent 
on the public for support, abandoned, neglected or 111 



lion . Ira. A. Jones -3- 7- 31- 42 

treated o.nd who wore of sound Dlnd shoald be reeol vod into 
the hone . It was provided tbat o.l l eo~t~ent~ to said 
ho~e auould be ~~e by tho juvon1lo court~ of the child's 
res1clenco . 

All of the pr ovio!ono of t ho Act of 1~21 wore co.rriod 
into tho revision of 1020 ao ~\rticlo ~ ~ Cr~ptcr 125, Soc­
tiona l<n95 to 14110, i nclusivo, without any cl~es . The 
homo pr ovided f or t horoin uo.o l oco.ted at Carrollton, 
llisaou.r1 . 

Section 14096, R. s . !!o . 1929 , was re!)enlod by the 
Ln'\"'a of 1933, page 109, and t ho control and nanage. lent of 
t ho home was plo.ced in tho l~do of t ho Board of Managers 
of tho State Elo~osy.nnry Inst~tutio~s, and all tho pouers 
o.nd duties that were possessed by tl10 State Boo.rd of 
Charities o.nd Corrections wero Given to tno Doard of 
Llanagers of t:1o 5tato ~~e~10syno.ry Insti t-..1tions, as pro­
vided in n nor. section, 1400Gn. 

By t ho - ~o of 1037, pngo ?60 , Sections 14096 and 
14096a, as enacted by tho Laus of 1933, were repealed and 
the State Soc~o.l Soc~!r~ty Co7dsslon ~as c~vcn the powor 
to suporviae n:.1.d moru:Lge the Sto.to lla.":lo for Children. There­
after , by t ho Session Acts of 1930, pace 272, Section 
14097, R. s . llo . 1029 , ~powerinG tho State Donrd of Char­
ities and Corrections to select a proper loco.tion for the 
Sto.to llo::1e f or Clildron, was ro~oalec . Finally, tho Tlhole 
of Article 5 7 Clw.ptor 5G, R. s . '>To . 1939, relatins to tho 
State llomo for C~llclren at Carrollton, nas repoe~ed by Lana 
of Uissouri 19~1, pace 3~o , ·aud thor J wa~ ennct od i n lieu 
t hereof tTio ncu scctio:lB to be lmo\m. as Sections 9634 and 
9635, <ntabliahL~0 ~~ inntitutio~ to be knoun as tho 
Uis!::our .:. State School l!o . 2, o..'Yl.d t o be used in connection 
TTith · t ho ::issour.: State Sc~1ool at l!ars:lB.ll, )~1ssour1 , no 
a colo~y £or rooble~~ded and epileptic cluldren, and the 
manar;omont o.nd contr ol of all the grounds and proport i os 
non usod by t he "State Hcr.:te f or Children" o.t Carrollton , 
~ssouri, was to bo transferred to tho Board of llanagers 
of the State ~lo~~Cj~ L~stitutions f or tile uso of said 
Uissouri Sto.te ~c:.ool _;o . 2 • 
......... 

~ith t his br ief history of the State llano for Children, 
ue como now t o tho question r equested 1n your lottor. Accam-
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pa~ying your lottor of roqJost 1s a copy of t ho instruocnt 
creatinG tho " ::lias and Amelia C. Perry Ilomor1al 1-'und." ,,o 
wil l not sot f orth the trust agreement 1n 1 t s en tlrety but 
o~lj such portions as uo dee~ pertinent to tile ~uestion . 
Tho instrument is dos1gn.n.ted o.a ".Jndovn:nent Gi ft and wo.s 
exocutod Docombor 2G , 1023, at the height of tho Cbristoas 
seo.oo:1, o.nd created o. tr-tst nith tl1o First l;ational Bank at 
Carrollton as trustee , plo.cinc in ·tho hlmds of the trustee 
a t hroe thousand dollo.r ::.1oto, Y:h:tch hns, at this tmo, been 
chan~od to casu &ld other secur ities, for tho followj~ 
pur pose: 

"To establioh o. nor~~e~t end~nt 
f'und to be lmonn- and desicno.tod as 
tho ' I.:lias and klolia. C. i>crcy . emor ial 
l'u..Tld' , to be L.eld perpetually 1n trust 
o.s an endowmart for tho bene!'! t of t ho 
children t hat nre noYr or =my her eafter 
be ~ the m1ildrens llaco, {Established 
by tho State of Hissour1) o.t Carrollton, 
:assour :!., or under its caro, contr ol or 
custody. 
11Said fund to be l oaned or securely 
invested by said Trustee s o ns to yield 
a fair return tho~oo~, a: ways keeping 
f oremost in mind tho socur lty of t ho 
corpus of ao.id Tr un t Fll:'.d . 

"The incor.1o {a.n.d tho income alo...'"'l.o) from 
said Trust Fund sllall be used ar~ ox­
ponded by said Truotoo for tho benefit 
o1' t ho children Tiho nre now, or may 
horenf'tor be :in tho said Ch1ld.rons ' 
ITomo, or under its cUl~a, contr ol or 
cuntody ~ a..Tld !'or t !1e !!OI..e .:. t solf. Suc!1 
expo~d~turoo of so.ld L~corno nhall be 
m.c.de o.t t ho solo d:scrotion o~ tho co.id 
~~atco. Houevor , I ~ow t.~t the said 
Trustee uill consult with tr..o Stato 
Board cf C:lllritles and Correct ions, 
not? in contr ol of said . .tome, or uith 
tho au t horiti es that may hereafter be in 
charge nnd contr ol theroof, ns su cconsor 
or succosoors to s aid State Board of 
Charities and Corrections. " 
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\7e think., without doubt, by the ter::uJ o£ this instru­
ment t hat it creates a charitable trust. In 10 Am. Jur., 
Section 4 , page 587, a Charitable trust is defined as 
follows: 

" .} ·: :- .z f..ny trust c~ing within tho 
definition of a legal charity for 
tho benefit of an indefinite class 
of persons sufficiently designated 
to indicate t ho intention of thD 
donor and constituting same portion 
or class of t he public is a chari­
table trust. It has been said that 
a charitable trust, 1n a legal sense, 
is one which originates from tho gift 
and which limits property to any 
public uso to which 1 t i~ ~1 t o 
devote property forever. * * -t:· ·~ ~~ ::·" 

At the time the trust was created by the donor in 
1923, the llace at Carrollton, . Uissouri., was uaed as a 
temporary home for neglected and dependent children and 
~as under tho supervision of hl1o State Board of Charities 
and Corrections. At t he presen t t tme the lands nnd property 
f'ortlerl:r used as o. hono for children aro used as a colony 
f or teeblominded and epileptic children fro~ t he Uissouri 
State SChool, and is designated as Uisaouri State School No. 
2. It is under the control of the Board of !tanagers of the 
State Eleemosynary Institutions. e understand fro~ the 
inquiry from the Board of Uanagers of the Eleemosynary Insti­
tutions that the children now at t he hom.e are children who 
heretofore·had been sent t o t he Uissour1 State School at 
Uarshe.ll, Missouri. Bot h t he original nome for Children at 
Carrollton, ~issotu-1 and t he present State School No . 2 are 
operated and supported by tho State. 

Your question, as we understand it, is l'lhet hor there 
has been such a £allure of purposes of the charitable trust 
created by Ll.r . Perry that thero is a r everter to the donor 
or his heirs, or 1 what now becomes of tllo corpus of the 
trust f'und and the income derived thcrefro::~ . Without a 
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general discussion of the cy pres doctrine, we think that 
it should be applied 1n this case and the incane be used 
for the benefit of t h e children now 1n the Uissour i State 
School ~o. 2 at Carrollton. Br iefly, cy pres moans: 

n Cy pres moans 'as near to, ' and the 
doctrine is one of construction, the 
reason or basis thereof being to 
pero.i t the t18.in purpose of the donor 
or a charitable trust to be carried 
out as nearly as may be where it 
cannot be done to the letter. " 

14 c. J. s . , Sec. 
52, page 512. 

The neaning of tho doctrine of cy pros is further stated 
in the sm:ta section as follo\78: 

u .;. .~ .4- The c.eaning of t he doc trine 
of cy pres is that when a definite 
function or duty to be perfo~ed, 
and it cannot be done 1n exact con­
foro.i ty w1 th t he scheme of the 
person or persons who have pr ovided 
for it, it must be performed with 
as close appr ox1.Dation to t l..nt sehCl:lO 
as reasonably practicable; and so , of 
course , it must be enforced, and the 
reason or bas is f or t he doc trine is 
to permit the main purpose of the 
donor of a cbari tabls trust to bo 
carried out as nearly as possible 
where it cannot be done to the letter. 8 

Our opinion is based s o:nowba t on one of the l eading 
cases in !.U.s sour 1 on chari.tablo trusts, Tha tchor v. Lewis, 
335 Ilo . 1130 , 76 S. \1 . ( 2d) 677 , ,.-~ ... ich pertains to the 
Bryan Lt~llanphy Trust in St . Louis, which trust has been 
the source of much litigation 1n Missour i and furnishes a 
great deo.l of law on the subject of charitable tPUsts and 
tho cy pres doctrine in llissour i . 
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CONCLUSION 

It is, therofore, our opinion that t he trustee is 
empowored under t ho ter..~ of t he "Endowment Gift" to con­
tinue to net as such trua toe and to pay the income fro:c 
said trust fund to tho Board of Uanagers of tho State 
Eleemosynary Institutions for the beno£1 t of children now 
1n or who may hereafter bo placed 1n said Miss ouri State 
School Uo . 2. 

APPROVED: 

iiARRY !I. KAY 
(Acting) Attorney-General 

Crut:CP 

Respectfully su~tted, 

COVELL R. IIErTITT 
Assistant Att orney- General 


